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IN THE 


United States Court of Appeals 


No. 24,762 


WAIT Ranio, a co-partnership, Appellant, 
v. 


Feperan Communications Commission, Appellee 


Mowesr Rapio-TEtevision, Inc., Cazrer Pustications, Inc., 


Crear Coannet Broapoastine Service, Intervenors. 


APPELLANT'S PETITION FOR REHEARING 


Pursuant to Rule 40, F.R. App. P., appellant WAIT 
Radio respectfully petitions for rehearing of the decision 
of this Court entered March 20, 1972, which affirmed orders 
of the Federal Communications Commission denying 
appellant’s request for nighttime radio operations. 


I. STATEMENT OF THE CASE 


Appellant WAIT Radio filed an application with the FCC 
in 1967 requesting authority to operate full-time on 820 
kHz, using a directional antenna. The FCC denied WAIT’s 
request and refused to waive certain technical rules barring 
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the proposed operations. On appeal this Court reversed 
and remanded for further proceedings, holding that the 
FCC must give this application a ‘hard look’? since it 
raised substantial First Amendment questions. WAIT 
Radio v. FCC, 135 U.S. App. D.C. 317, 418 F.2d 1153 (1969) 
(WAIT I). On remand the FCC again denied the requested 
waivers and a second appeal was taken to this Court. 


Appellant argued both that the Commission’s decisions 
conflicted with the Communications Act of 1934, 47 U.S.C. 
$151 et seq. (Br. 8-20)*, and that the orders violated the 
First Amendment. (Br. 20-23). In affirming the agency 
decisions this Court held there was no violation of the Com- 
munications Act. However, the opinion was silent with 
respect to any First Amendment considerations. Appellant 
respectfully submits that the Court failed adequately to 
consider the role of the First Amendment in judicial review 
of FCC decisions and that this failure justifies rehearing of 
the case. 


Il. THE COURT APPLIED AN ERRONEOUS STANDARD 
OF REVIEW BY FAILING TO CONSIDER THE FIRST 
AMENDMENT 

In its opinion this Court apparently treated this case as 

a customary review of an administrative agency decision. 

Thus the Court stated that the question was ‘‘whether the 

FCC exceeded its discretion in denying WAIT’s applica- 

tion for authorization to broadcast during nighttime 

hours.’”” WAIT Radio v. FCC, — US. App. D.C. —, — 

F.2d — (1972) (WAIT II) (slip op. at 3). And the deci- 

sion was affirmed because the Court concluded there was 

no basis ‘‘for saying that the Commission’s [decision] is 
either devoid of rationality, or is to be condemned as arbi- 

trary and an abuse of discretion.”’ Id., slip op. at 16. 


Appellant submits that the Court has invoked an im- 
proper standard of judicial review. While the “abuse of 


* References to ‘‘Br.’? are to the Brief for Appellant previously filed. 
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discretion’? standard may be appropriate in non-First 
Amendment cases, in this case the reviewing court must 
apply a more stringent standard. In its first decision this 
Court recognized that the controversy was founded on a 
“‘non-frivolous First Amendment contention.”? WAIT I, 
supra, at 320, 418 F.2d at 1156. Because of this First 
Amendment issue the case was remanded for a ‘‘hard 
look’? under higher standards of decision-making than 
those customarily applied by the FCC. Certainly the same 
First Amendment considerations which required the Com- 
mission to give this case special scrutiny now require this 
Court to take a ‘‘hard look’’ and to subject the FCC’s de- 
cision to more probing judicial inquiry than the usual 
agency action. 


WAIT contended in its initial brief that the First Amend- 
ment ‘‘requires a higher degree of precise administrative 
regulation than is necessary in non-First Amendment 
areas.”’? (Br. at 22). This is especially true where, as 
here, an applicant seeks to provide a new radio voice 
presently unavailable to the public. As the Supreme Court 
has previously stated, ‘‘[i]t is the purpose of the First 
Amendment to preserve an unhibited marketplace of ideas 
in which truth will ultimately prevail, rather than to 
countenance monopolization of that market, whether it 
be by the Government itself or a private licensee.”” Red 
Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 (1969) 
(emphasis added). 


Previous decisions of the Supreme Court indicate a more 
stringent standard of judicial review should be applied in 
this case. Thus it is well settled that regulations of speech 
demand a higher degree of precision than regulations of 
non-speech conduct. See NAACP v. Button, 371 US. 415, 
433 (1963): Keyishian v. Board of Regents, 385 U.S. 589, 
603-604 (1967). ‘To insure narrow regulation, courts must 
‘look even more closely’? than is necessary in other judicial 
proceedings. Ashton v. Kentucky, 384 U.S. 195, 200 (1966). 
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Only last month the Supreme Court has once again indi- 
cated the lengths to which courts must go in cases involving 
the First Amendment and the extraordinary precision re- 
quired of regulations of speech. Gooding v. Wilson, — U.S. 
— (No. 70-26, March 23, 1972) (40. U.S.L.W. 4329). And 
this Court has itself previously recognized that a higher 
standard of review should be applied in certain cases since 
“with First Amendment issues lurking in the near back- 
ground, the ‘public interest’ is too vague a criterion for 
administrative action unless it is narrowed by definable 
standards.’ Banzhaf v. FCC, 132 U.S. App. D.C. 14, 405 
F.2d 1082, 1096 (1968). 


It would be anomalous indeed were courts to insist on a 
higher standard of rationality and precision from legis- 
lative, administrative, and executive arms of government 
and yet fail to apply the same rigorous test to their own 
deliberations. The factors compelling precision in the mak- 
ing of laws affecting First Amendment freedoms similarly 


justify more stringent standards of review in the courts. 
Customary administrative law principles cannot suffice 
where substantial First Amendment issues are involved. 


Appellant does not contend that a higher standard of 
review necessarily applies to all FCC actions, For example, 
most licensing decisions involve selection among one or 
more competing applicants. In such cases the First Amend- 
ment pressure for more radio service is absent since 
presumably any one of the competing applicants will pro- 
vide additional service. WAIT does contend that where 
the question is one of new service versus no service at all 
—as is the case here—the higher standard of review im- 
pelled by the First Amendment do apply. Formulation of 
this higher standard is concededly difficult, but however 
one may formulate it, it has not been met in this case. 


WAIT II catalogs the considerations relied upon by the 
Commission. The Court candidly admits that ‘‘[t]here are 
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respects in which the Commission’s opinion presents prob- 
lems...’? WAIT II, supra, slip op. at 16. However, the 
FCC’s decision is apparently affirmed because it is not 
irrational, arbitrary or an abuse of discretion.* In other 
words, while the Commission’s decision was bad, it was 
not bad enough. Appellant submits that, while the Com- 
mission’s orders may pass these tests, they do not in any 
way demonstrate reasons sufficient to deny WAIT’s pro- 
posed addition to the nighttime radio services now available 
in Chicago. Under proper First Amendment standards, the 
FCC should grant WAIT’s application. 


In essence the effect of these two decisions is a rule of 
administrative law requiring more stringent procedures in 
First Amendment areas without any accompanying require- 
ment for a more stringent substantive standard. Recently 
this Court has recognized that judicial review of adminis- 
trative procedure alone is insufficient: 


‘We stand on the threshold of a new era in the 
history of the long and fruitful collaboration of ad- 
ministrative agencies and reviewing courts. For many 
years, courts have treated administrative policy deci- 
sions with great deference, confining judicial attention 
primarily to matters of procedure. On matters of sub- 
stance, the courts regularly upheld agency action, with 
a nod in the direction of the ‘substantial evidence’ 
test, and a bow to the mysteries of administrative 
expertise.”? Environmental Defense Fund, Inc. v. 
Ruckelshaus, — U.S. App. D.C. —, 439 F.2d 584, 597 
(1971) (footnotes omitted). 


WAIT respectfully submits that, as recognized in Envt- 
ronmental Defense Fund, Inc. v. Ruckelshaus, the time has 


“Tho standard of review applied in this case is similar to the ‘‘substan- 
tive duo process’? test. Under that test the Constitution requires that gov- 
ernmental regulation ‘‘shall not be unreasonable, arbitrary or capricious. ’? 
Nebbia v. New York, 291 U.S. 502, 525 (1934). But that minimal standard 
required of all governmental regulation has never been a sufficient test for 
the validity of laws affecting First Amendment rights. Where speech is 
involved the government’s justification must be far more compelling. 
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come for judicial intervention in the substantive aspects of 
communications law. Because of the First Amendment such 
intervention is justified in this case. Appellant submits 
that the FCC has no ‘‘administrative expertise’? in the 
First Amendment. To the contrary such considerations 
are peculiarly matters of judicial expertise. 


CONCLUSION 


The case should be reheard with attention devoted to 
the First Amendment issues. 


Respectfully submited, 


Ramsey Cuark 
Kewneru C. Bass, III 


Pav, Weiss, 
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1775 K Street, N.W. 

Washington, D.C. 20006 

293-6370 


Attorneys for Appellant 
Of Counsel: 


Harry Katven, Jr. 


April 17, 1972 
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EXHIBIT 1 
WAIT FORM 301 
Fehruarv 10. 1967 


REQUEST FOR AUTHORITY TO CONSTRUCT AND OPERATE 
FACILITIES TO ENABLE WAIT TO OPERATE NIGHTTIME WITH | 
A DIRECTIONAL ANTENNA ON 820 ke, A “CLEAR CHANNEL” | 


- WAIT Radio is a standard AM broadcast station in Chicago, Illinois, au- 

thorized by the Commission to operate daytime on 820 ke with 5, 000 watts 
| power, non-dir ectional. Radio stations WFAA and WBAP at Dallas and Fort 
' Worth, Texas, respectively, conduct a share time operation on the same 
channel full time with 50,000 watts, non-directional. WAIT now petitions the 
Commission for leave to operate full time on the same channel with 10,000 
watts power but with a nighttime directional antenna. " : 

In support of this application WAIT shows to the Commission the fol- 
lowing: | 

1. Section 73.25 of the Rules and Regulations of the Commission desig- 
nates 820 kc as a "clear channel” on which only a single station will be au- 
thorized to operate on unlimited time. The history of the “clear channel” 
concept and its application discloses that this is a method of allocating some 


| 
of the channels available for standard broadcasting in the United States sole- 


4 Me 
ly for the purpose of providing skywave or secondary service. at night free 
from objectionable interference to distant rural or sparsely populated areas 
where it may not be 
[11] 

economically feasible to provide local stations. Such areas receiving night- 
time skywave or secondary service and no ground wave or primary service 
are commonly referred to and identified as “white areas," mapped as such 
by the Clear Channel Broadcasting Service of Washington, D.C., a trade as- 
sociation of certain 50,000 watt stations. In the Matter of Clear Channel 
Broadcasting in the Standard Broadcast Band, Docket No. 6741, FCC 62- 
1214, on its reaffirmation of the original Report and Order in that proceed- 
ing, FCC 61-1106, the Commission in 1962 concluded that 820 ke should con- 
tinue as a "clear channel" because the Texas stations were "well located— 
by directing radiation towards the northwest—to provide needed skywave 
service to all states west of the Mississippi River except for a portion of 
Louisiana, Arkansas and Washington." (Emphasis supplied). Accordingly, 
WFAA/WBAP continue to be jointly designated as a single Class I station. 

2. By the use of a directional antenna, however, WAIT could broadcast 
nighttime on 820 ke/s without interfering with the WFAA/WBAP skywave 
service to the northwest. Indeed, WAIT could broadcast nighttime with the 


planned directional antenna on 820 kc/s without interference to WFAA/WBAP 


in any "white" area. See the attached map and overlay marked Exhibit la. 


The map was prepared, publicly distributed, and filed with the Commission 
py the said Clear Channel Broadcasting Service in Docket No. 6741. The 
overlay conforms to Figure 10 of the "Engineering Statement", Sec. V-A of 
this application.* 


*What appears on that map to be a "white area" in southwestern Indiana is 
an area which in fact is served by groundwave from WHAS, a 50,000 watt 


| 
3. Section 73.182 of the Rules and Regulations of the Commission pre- 


scribes the engineering standards of 
| 


station in Louisville, Kentucky, operating on 840 kc. See figure 9 of the 

"Engineering Statement”, Sec. V-A of this application. In view of this fact 
the certification by WAIT with respect to this map is limited to represent- 
ing that Exhibit la is a true and correct copy of the Exhibit filed in Docket 
No. 6741. 


[12]. 
allocation generally. Section 73.182 (a)(1)(i) provides that Class I stations 


such as WFAA/WBAP shall be provided protection in the nighttime from sta- 


tions on the same channel to the 0.5 mv/m fifty percent skywave contour. 
Section 73.182(w) defines the minimum ratio of the field intensity of a de- 


sired to an undesired signal for interference free service as 20:1. 


[13] : 


4. The "Engineering Statement" in this application shows that with a di- 
rectional antenna, the design and characteristics of which are detailed, WAIT 
‘could operate nighttime without interference to WFAA/WBAP in excess of a 
20:1 ratio in any area included in the WFAA/WBAP 0.5 mv/m fifty per cent 
skywave Contouminet serviced by primary groundwave from one or more 
standard broadcast stations. That is to say, by the use of this directional an- 
tenna WAIT could conduct a nighttime operation without obj ectionably inter- 
fering with the WFAA/WBAP skywave service to any "white" area within the 
protected contour. Clearly there would be no objectionable interference by 
WAIT's nighttime operation in any part of the northwest. Indeed, the only 
interference with WFAA/WBAP skywave service in excess of the 20:1 ratio 
anywhere west of the Mississippi River by such nighttime operation of WAIT 
would be in a part of Iowa which receives primary groundwave service from 


at least three stations, WHO at Des Moines, Iowa, KFAB at Omaha, Nebras- 


ka, and WNAX at Yankton, South Dakota; in part of Minnesota served by at 


Y : 
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least two (2) stations, KFAB and WNAX; in part of South Dakota served by at 
least one (1) station, WNAX. There would be no interference to those sta- 
tions by WAIT. 

5. It thus appears that the present limitation of the nighttime use of the 

- 820 ke/s channet is. substantially in excess of any limitation necessary by 
Commission standards to assure service by WFAA/WBAP to the "white" 
area in the northwest. The WFAA/WBAP 0.5 mv/'m fifty percent skywave 
contour, because iis service is non-directional, extends in a circle with a 
radius of more then 700 miles from their transmitters. That contour ex- 
tends northwest only as far as the southeastern tip of Wyoming and is short 

_of the northwestern boundary of Colorado, Utah and Wyoming. To the north- 
east, however, the contour extends across the whole of Oklahoma, Nebraska, 
Kansas, Missouri, most of Iowa and Illinois and a part of Indiana. To the 
east the contour covers Texas, Louisiana, Mississippi, Alabama, the east- 


ern portion of Georgia and the major part of Tennessee and Kentucky. 


[14] 


6. This excessive limitation on the use of the 820 ke/s channel deprives 


~ 


the listening audience in the Chicago area of additional radio service which 


WAIT wants to supply and places WAIT at a competitive disadvantage in the 
Chicago market with no compensating advantage to listeners in other areas. 
Certainly it is not the intention of either the Communications Act or the 
Rules of the Commission to prefer one licensee over another, or to create a 
"cartel", but this is precisely the effect of excessive and undue limitation on 
the use of the 820 kc/s channel so that the limitation may be beyond the power 
of the Commission. 

7. Indeed, the provision of § 73.23(b) of the Rules which would permit 
pretense operation of WAIT if WFAA/WBAP agreed to it underscores this 


unintended effect of rigorous, enforcement of the "clear channel" limitation. 


7 
No such permission seems ever to have been given by a Class I-A station. 
More important here, repeated efforts by WAIT to secure such permission 
have been fruitless. Conversely, the Commission has approved duplicate un- 
limited use of channels designated as "clear" when that use did not result in 
“objectionable interference" with service of the Class I station in the second- 
ary service area. See e.g. 650 kc/s, 660 kc/s, 830 kc/s, 870 ke/s, and 1040 
ke/s. While the duplicate facilities on those channels are "off shore", by its 
action the Commission has recognized the validity of the principle that WAIT 
urges. That principle is that the policy of the Commission to enable service 
to "white" areas is satisfied by protection of the Class I station skywave to 
the 0.5 mv/m contour. WAIT asks only that its operation be no more 
limited. | 

8. One obvious effect of limiting the operation of WAIT to the period 
between sunrise at Chicago and sunset in Grapevine, Texas, the location of 
the Texas transmitters, is to impose on WAIT a fluctuating per iod of ope- 


ration which varies in accordance with the seasons of the year. | 


a [15] 


Thus, in June, WAIT is free to.operate from 4:15 a.m. to 7:45 p.m., central 


standard time. Since Chicago and its environs make use of daylight saving 
time from the end of April to the end of October, WAIT is authorized to ope- 
rate in June from 5:15 a.m., to 8:45 p.m., local time. In contrast, in Decem- 
ber and January, WAIT is not authorized to operate until 7:15 a.m., central 
standard time, and must sign off at 5:30 p.m., and 5:45 p.m., respectively. 

9. These fluctuating broadcasting periods are confusing to the radio 
audience which finds no rational explanation for them, and seriously inter- 


feres with the service of WAIT to its listeners. A substantial portion of the 


radio audience consists of persons riding in automobiles, particularly to and 


8 
from work. In the Chicago area the "rush hour" extends from about 6:30 


a.m. to 9:30 a.m., and the evening "rush hour" from 4:00 p.m. to 7:00 p.m. 
As a result of the limitations on WAIT's authority to operate in the months 
of November, December, January and February, its facilities are not avail- 
able to part of the homeward bound listening audience. Many automobile 
radios are left set for the station being received in the evening. Thus, the 
next morning, even'though WAIT is on the air, some portion of its potential 
audience may not be recovered. 

10. Another substantial part of the radio audience consists of persons 
who use clock radios set to come on at a predetermined time, particularly 
in the morning. A large number of those receivers are set by their users 
when they retire the night before. WAIT is not on the air at any time after 
8:45 p.m., Chicago local time. After WAIT leaves the air the radio audience 
does not have a WAIT signal to set the time-control device at night even 
though WAIT may be on the air in the morning at the time selected for the 
receiver to begin to operate. 


11. Approximately 5,400,000 persons live in the Chicago area. More 


than ninety per cent of their households have radio receivers. At least 


ninety per cent of the more 


[16] 
than 2,000,000 automobiles in the area are equipped with radios. It is esti- 
mated that 250,000 clock radios were sold in the Chicago area in 1965 alone. 
It is readily apparent, therefore, that the competitive disadvantage to WAIT 
extends to a substantial part of the Chicago radio market. 

12. The Chicago radio audience is composed of persons of many varied 
tastes and needs. The area is served by more than twenty-five AM stations 
and sixteen FM stations. Of the AM stations serving the Chicago area five 


are Class I stations, WMAQ, 670 kc/s; WGN, 720 kc/s; WBBM, 780 kc/s; 


~ 


9 
| 
WLS, 890 kc/s; and WCFL, 1000 ke/s. By 873.25 of its Rules the Com- 


mission has authorized assignment of Class II-A stations to be located 
in the northwest on the four of these channels formerly "clear." ‘This has 
no effect, however, on thé limitation on service to the Chicago area and the 
competitive disadvantage to WAIT. Nighttime operation by eight other Chi- 
cago area stations is authorized. These are WIND, 560 ke/s; WJOB, 1230 
kc/s; WSBC, WCRW and WEDC sharing time on 1240 kc/s; WWCA, 1270 
ke/s; WTAQ, 1300 kc/s; WNUS, 1390 kc/s; WVON, 1450 ke/s; Pat WOPA, 
1490 kc/s. | 
13. ‘Of these eight, four are licensed to cities other than Chicago with 


two in northern Indiana cities. Of the remaining four, WNUS programs news - 


only; WVON is wholly an ethnic station; and three share time stations are 
principally foreign language; and WIND is part of group Westinghouse. 
WMAQ, WBBM and WLS, are operated by NBC, CBS and ABC networks re- 
spectively; WCFL is operated by the Chicago Federation of Labor; and WGN 
is owned and operated by the Chicago Tribune, a daily newspaper, It thus 
appears that there is not now a single, locally owned and managed, entirely 
independent Chicago station authorized to operate at night which seeks to 
provide radio programs for the Chicago audience generally. If this petition 


is granted WAIT will be such a station. 


[17] E| 
14, In support of its last application for renewal of its broadcasting 
station license, FCC Form 303, filed on or about August 25, 1964, WAIT at- 
tached as Exhibit 2, "Other Broadcast Stations and Business Interests,” a 
statement describing its owners and managers, and as Exhibit 3,/a "'State- 
ment of the Philosophy and Objectives of WAIT's Programming Policies." 


Those statements are incorporated herein as though fully set forth and the 


Commission's attention is directed to them. In essence, WAIT seeks to sat- 


10 
isfy the wants of the adult audience in the Chicago area for mature music 


artfully programmed with a limited amount of talk and chatter, together 
with serious, in depth discussions of public affairs and educational matters 
programmed at times of the day and week when an adult audience in the 
Chicago area could listen to such serious-minded, mature programs. 

15. The views of the management of WAIT Radio as to the appeal to 
Chicago radio listeners of this type of programming are confirmed by the 
available data as to listener preference. The most recently published Chi- 
cago radio audience estimates indicate that on the average more than 500,000 
persons listen to WAIT each week. That is more than eight per cent of the 
total radio audience over ten years of age. Only three other Chicago stations _ 
are estimated to have larger audiences. Significantly, each operates full 
time. The fluctuating period of operation by WAIT, however, seriously inter- 
feres with the continuity of its services to meet the demands of this audience. 
Simultaneously, the competitive position of WAIT in relationship to the other 
major Chicago stations, is seriously handicapped. The audience which WAIT 
programming attracts during the summer months declines in the winter 
months and pallds up again as WAIT is free to remain on the air for longer 
hours. There is no indication that WFAA/WBAPserves any of this audience 
when WAIT is off the air. It is clear, of course, that this audience has other 
night primary service available to it. But it is significant that a substantial 


portion of it returns to WAIT in the spring and summer time. 
[18] 
16. It is an axiom of the basic political and economical views of the 
United States that competition results in improved goods and services at low- 
er prices. Radio service is no exception. Limitation, then, on competition 


in any area thwarts improvement in radio service. When the limitation ex- 


ceeds that which may be desirable to enable increased service in another 


1] 
area, the limitation contravenes basic American principles and is inviola- 


tion of both statutory and constitutional limitations on administrative action 


contained in the Communications Act and the Fifth Amendment to the Con- 
stitution of the United States, respectively. | 

17. The limitation involved here antedates the Communication Act as 
the Commission observed in its original Report and Order in Docket No. 
6741. This does not justify its continuance. More important, the pattern 
of allocation which produces the limitation was designed prior to the devel- 
opment of the directional antenna. The present availability of that device 
with the possibilities shown here makes this limitation an anachronism. 
Actually, the Commission by granting this petition can both increase and 
improve primary service in the Chicago area and enable and protect sky- 
wave service to the "white" areas in the northwest. : 

18. The limitation of WAIT to daytime operation so seriously impairs 
its ability to communicate with its audience that WAIT is denied the freedom 
of speech protected by the First Amendment to the Constitution of the United 
States. It is as though, by governmental action, the Chicago Tribune, a morn- 
ing paper, was prohibited from selling evening editions, or a magazine by 
administrative fiat was limited to newsstand sales with circulation by mail 
denied. 


19. In this connection it should be noticed that evening, from about 6:30 


p.m. to 11:00 p.m., local time, is the period when a mature, adult audience, 


through with its day's work, is at home able to listen to, and comprehend, 


[19] | 


serious social, political and educational programs. WAIT is off the air for 


most of this period. Its facilities are not available, therefore, either com- 
. mercially or as a public service, for such programs. For example, inquir- 


ies by, and discussions with, organizations such as the National Association 


12 : 
for the Advancement of Colored People (NAACP) and the American Civil 


Liberties Union, Chicago Division (ACLU) as to the availability of time on 
WAIT for programs of those groups have come to naught because of the 
limitation on the use of WAIT facilities. WAIT would be willing to provide 
its facilities for the use of such groups assuming that they would produce 
and present programs conforming to WAIT standards. Thus those groups 
and others are limited in their use of radio as a means of communication of 
their ideas. The limitation on WAIT, then, hampers those groups and others 
similarly situated in exercising rights protected by the First Amendment. 
In a metropolitan area like Chicago, with a variety of problems and a varie- 
ty of views concerning them, it is obvious that public interest, as well as 
constitutional doctrine, dictates the widest possible use of all communica- 
tion media. Any governmental limitation on the use of such a media, there- 
fore, would raise First Amendment questions. Under the circumstances 
here where the limitation is shown to be greater than is necessary to serve 
its purpose the administrative action would appear to violate the First 


Amendment. 


FEDERAL COMMUNICATIONS COMMISSION : Section IV-A 


STATEMENT OF AMOR FM Name of Applicant Maurice Rosenfield, Lois F. 
PROGRAM SERVICE Rosenfield, Harold A. Weiss, Robert G. i 
' (See instructions in Sec. IV-A, page i and ii) eiss, and Devoe F) Shadur, Mikva and Plotkin 


Call letters of station City and state which station is licensed to serve 


WAIT : Chicago, Illinois 


PART | 1 
Ascertainment of Program Needs H 


1. A. State in Exhibic Nos_D__the methods used by the applicant to ascertain the needs and interests of the public served by 
' the station. Such information shall include (1) identificasion of representative groups, interests and organizations which 
were consulted and (2) the major communities or areas which applicant principally undertakes to serve. 


B. Describe in Exhibit No._>__the significant needs and interests of the public which the applicant believes his station 
will serve during the coming license period, including those with respect to national and international matters. 


CG Listin Exhibie No.5 typical and illusteative programs or program series (excluding Entertainment and News) that 
applicanc plans to broadcast during the coming license period to meet those needs and interests. | 
NOTE: Sufficient records shall be kept on file at the station, open for inspection by the Commission, for a period of 3 years 
from the date of filing of this statement (uniess requested to be kept longer by the Commission) to support the representations 
required in answer to Question l. These records should not be submicted with this application and neednot be availabie for 
public inspection. : petot 
PART I a 23 = = 


i 
Post Programming ! 


2. A. Stace the total hours of operation during the composire week: _87.30 | 
B. Attach as Exhibit No. 10 the original or exact copies of program logs for the composite week used as a basis for res- 


ponding to questions herein. Applicants utilizing automatic program logging devices must comply with the provisions 
of Sections 73.112(c) and 73.282(¢). Original logs or automatic recordings will be returned, : 


If applicant has not operated during all of the days of the composite week which would be applicable to the use of this 
form, applicant should so notify the Commission and request the designation of substitute day or days as required. 


State the amount of time (rounded to the nearest minute) the applicant devoted in the composite week to the program 
ppes(ece Definitions) listed below. Commercial matter within a program segment shall be excluded in computing time 

levoted to that particular program segment (¢.g., a 15-minute news program containing 3 minutes’ commercial matter 
shall be counted as a 12-minute news program). 


Hours Minutes % of Total Time on Air 


(liNewsiecccscccencee 9 net 5, 10.3%, 
(2) Public Affairs ... — 56... 3.52% 


(3) All other programs, exclusive : - 33 4. 06, 


of Entercainment and Sports ciesccsceeee — cnsecctereeeen eon 


If in the applicant’s judgment the composite week does not adequately represent the station’s past programming, appli- 
cant may in addition provide in Exhibit No. the same information as required in 3-A above (using the same format) 
for a calendar month or longer during the year preceding the filing of this application. Applicant! shall identify the time 
period us¢d. Applicant need not file the program logs used in responding to this question unless requested by the 
Commission. i - 


4 List in Exhibit No. 5 __typical and illustrative programs or program series (excluding Entertainment and News) broadcast 
during the year preceding the filing of this application which have served public needs and interests|in applicant’s judgment. 
Denote, by underlining the Title, those programs, if any, designed to inform the public on local, national or international 
problems of greatest public importance in the community served by the applicant. Use the format below. 


Title Source® Type* Brief Description Time Broadcast & Duration How Often Broadcast 


Se Submit in Exhibit No. 5 the following information concerning the applicant’s news programs: 
A. The staff, news gathering facilities, news services and other sources utilized; and 
B. An estimate of the percentage of news program time devoted to lo~al and regional news during the composite weeks 


6. In connection with the applicant’s public affairs programming, describe its policy during the past renewal peri i 
to making time available for the discussion of public issues ‘and the method of Saectar actiocte aaa tess pe reapers 


See Exhibit No. 5 


“See Definitions 


7. 


STATEMENT OF AM OR FM PRO y Section IV-A, Page 2 


escribe the avplicant’s program fomaa:(s) during the past 12 months (c.g, country, and western music, talk, folx 
y ? Ra Ese, : & & : Ser ¢ : 
music, Gas ic, foreign language, jazz, standard pops, etc.) aad the approximate percentage of time per weck de 


voted co such Si So x 


See Exhibit No. 5 


State how and to what extenc (if any) applicanc’s station coatributed during the past license period to the overall diversity 
of program services available in the area or communities served. 


Sec Exhibit No. 5 


Was the applicant affiliated with one or more 5 ional, cegional or special radio networks during the past license period? 
Yes, No, x 


nn ee EEdEEntddE EEE EESSnSnEnSSnannEn = 


give name(s) of network(s):__ 


151 


State the numberof pudlic sezvice announcements broadcast by the applicant during the composite week: 
A. lf this application is for an FM station, did the progra: 
Yes. — No. _ .("Dupticate” means simultaneous broadcasting of a particular program over both the AM and FM 
stations or the broadcast of a pazticu.ar program within 24 hours before or after the identical program is broadcast 
over the AM station—Section 73.24.Xa) of the Rules and Regulations.) 
If che answer is “yes,’” identify the AM station by call letters; describe its relation to the FM station; and state the 
number of hours each day in the composite week that were duplicated. 


In applicanc’s judgment, does the infomation supplied in this Part II adequately reflect its past programming? 
Yes No . 


7 2 
If “'no,"* applicant may attach as Exhibit No. 5 such additional information as may be necessary to describe ac 
curately and present fairly its program service. 

If applican:’s programming practices for the period covered by this statement varied substantially from the programming 
representations made in applicant’s last renewal application, the applicant shall submit as Exhibit No. a state= 
ment explaining the variations and the reasons thercior : 


PART Ill 


Proposed Prosromming 
. . . * ” 
State the proposed total hours of operation during a typical week: 140 
State the minimum amount of time the applicant proposes to devote nomally each week to the program types (sce Defini- 
tions) listed below. Commercial matter na program segment shall be excluded in computing time devoted to that 
particular program segment (c.g, a fifteen-minute news program containing 3 minutes’ commercial matcer shall be computed 
asa lZminute news program.) 


Hours % of Total Time on Air 


(1) NEWS cocccccccccncccvecrerscscscssenscecccssese wn ——19 % 


(2) Public Affairs sccsscscsscsese oad as 


*(3) All other programs, exclusive 45 4 % 


—n 


of Entertainment and Sports scosssesseeee soseeeesZe 


Submit in Exhibit No. 5 the following information concerning the applicant’s proposed news programs: 
A. The staff, news gathering facilities, news services and other sources to be utilized; and : 
B. An estimate of the percentage of news program time to be devored to local and regional news during a typical week. 


STATEMENT OF AM OR FM PROGRAM SERVICE Section IV-A, Page 3 


16. In connection with the applicant’s proposed public affairs programming describe its policy with respect to making time 


available for the discussion of public issues and the method of sele.cing subjects and participants. — 


Pat 


x shee 


See Exhibit No. 5 
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17 Describe the applicant’s proposed programming format(s), eB country and western music, talk, folk music, classical 
| music, foreign language, jazz, standard pops, etc., and the approximate percentage of time per week to be devoted to such 


format{(s), . i 
. i 
| 


See Exhibit No. 5 


18. State how and to what extent (if any) applicant proposes to contribute to the over-all diversity of program services available 


in the area or communities to be served. 


See Exhibit No. 5 
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20. Will the applicant be affiliaced with one or more national, regional, or special radio networks? Yes. | No_X__, 


19. State the minimum number of public service announcements applicant proposes to preseat during a typical week: 


If “*yes,”” give name(s) OE RD CS WO TIES (5) eee 
a . 1 


21. A. If this application is for an FM station will the programming duplicate that of any AM station? Yes 


(*Duplicate” means simultaneous broadcasting of aparticular program over both AM and FM stations or the broadcast of 
@ particular FM program within 24 hours before or after the identical program is broadcast over the AM station~Section 
73.242(a) of the Rules and Regulati ons.) E 

B. If the answer is “yes,” identify the AM station by call letters; describe its relation to the FM station; and state the 
aumber of hours each day proposed to be duplicated. -| 


PART IV 


Post Commercial Practices 


22, Give the following information with respect to the composite week: 


As Total broadcast time acoccccecccccsvcscsecoss 


B. Time devored to commercial matter: 
) Amount in hours and minutes ccccscoses 16.43 
19.18 % 


(2) Percentage seccccccrcececcscrssssscsecsoooooes 


16 


STATEMENT OF AM OR FM PROGRAM SERVICE Section IV-A, Page 4 

SS 
Seare the numbez of 60-minute segments of the composite week (beginni 
last clock hour of each broaccast day) containing the following amount 


ng with che first full clock hour and ending with the 
s of commercial matter: 


eeccvcccccccveccnoss 


A. Up to and including 10 minutes eeccssescceccarsersseseressscnccscaeconenes 
B. Over 10 and up to aad including 14 Minutes cessssecceenescesen 

C. Over 14 aad up to and including 18 minutes « sascccscsenccscoee 
D. Over 18 minutes neccocsncccecccecresssecsorecasscscosevosesssnccconanccsoosansessseessneeeecc eee £ 
List each segment in category (D) above, specifying the amount of commercial time in the segment, and the day and time 
broadcast 


. As In the appticanz’s judgment, does the information supplied in this Part IV for the composite week adequately reflect its 
commercial practices? Yes____ No. . 
If "*no,”” applicant may attach as Ext bit No. 5 such additional material as may be necessary to describe adequately § 
and present faisly ics commercial practices. ; 
If applicant’s commercial practices for the period covered by this statement vatied substantially from the commercial 
representations mace in applicane’s last renewal application, the applicant shall submir as Exhibit No. a statemen 
explaining the vasiations and the reasons therefor. 


PART V 
Proposed Commercial Practices 
Stare the maximum percentage of commercial matter which the applicant proposes normally to allow during the following 
Segments of a typical wees 
G aare = G porte csssessecnnnessesssensereeeeetrensnnnassscscsorsennnnmmasccesctene 30% 


ALL ROUrs csecececesceee 30% 


If applicant proposes to pets ts level to be exceeded at times, state under what circumstances and how often this is 
expected to occur, and the limits that would then apply. 
re 


In emergencies -- such as a jam-up or conflict of commitments in the 
aftermath of a suspension of sharp curtailment of commercial time to 
pre-empt time for special emergency programs or features or like 
emergencies. Such situations are expected to occur infrequently, to 
last but a few days at most and to require a margin of up to three 
additional minutes in isolated portions of the broadcast day such as 
particular morning or late afternoon drive-time hours. ~ : 


2G. What is the maximum amount of commercial matter in any GOeminute segment which the applicant proposes normally to 
allow? 18 minutes. z “ 


If applicant proposes to permit this amount to be exceeded at times, state under what circumstances and how often this is 
expected co occur, and the limits chat would then apply. 


See paragraph 25 above. 


eee ee 
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STATEMENT OF AM OR FM PROGRAM SERVICE jection IV-A, Page 5 


PART VI. 


| 
| 
| 
General Stotion Policies and Procedures 


: Ane! * 
27. Scace the name(s) and position of the person(s) who determines the day-to-day programming decisions and directs the oper 
ation of the station covered by this application and whether he is employed full-time in the operation of the station. 


Maurice Rosenfield Managing Partner and Executive Director 
Not Full Time | 

Fred Harm General Manager - Full Time 

John Doremus ‘ Administrative Assistant to Executive 

c . Director - Full Time 

Joseph Lacina Operations Manager - Full Time 

Ralph Rowland News Director - Full Time) 

Corinne Caldarazzo Music ‘Librarian - Full Time 

Jessie Grigsby Program and Traffic Coordinator 
Full Time 

Harry Berg Chief Engineer - 


28. A. Does the applicant have established policies with respect to programming and advertising standards (whether developed 
by the station or contained in a code of broadcasting standards and practices) to guide the operation of the station? 


Yes_X__No. a . 
B. If “yes,’” attach as Exhibit No. 5 _a brief summary of such policies, (If the station relies exclusively upon the 
published code of any national organization or trade association, a statement to chat effecc will! suffice) 


| 
29. Stace the methods by which applicant undertakes to keep informed of the requirements of the Communications Act and the 


mmission’s Rules and Regulations, and a description of the procedures established to acquaint applicant’s employees 
and agents with such requirements and to ensure their compliance. i 


The managing partner of applicant, its counsel, and its 
engineering consultants all keep informed of legislative and 
administrative action. By both staff conferences and written 
directions and memoranda applicant's employees and agents are 
informed of requirements. Subsequent direct inquiry is made 
by the managing partner and the general manager to assure 
compliance with directions given. 


\ 


. : - . *¢ . . 

30. If, as an pacers part of its station identification announcements, applicant makes or proposes to make reference to any 
business, profession or activity other than broadcasting in which applicant or any affiliate ercasoccholdee is engaged or 
financially interested, directly or indirectly, sec forth typical examples and approximate frequency of their use. 

| 


No such practice is contemplated. 


> 


12%, State the number of station employees: 22 If the station has or 
et 2 Woe, h proposes to have ten or i 
Exhibic No.. the number of full-time and pac-time employees in the programming, sales, SaaS =e 
Sa a es oe nod lise oes pueloyee in more than one category. However, if an employee performs 
iple seevices, this may be so shown by identifying him with hi i i Roy i , ipati 
announcers and salesmen, the list would include a Mt ‘e a venous cules ont Soro employees ace cob aasi ae 


Dory © 


21S Section IV-A, Page 6 


. 


PART Vil 


Other Matters end Certification 


mal ae Bee in its iecgment, is necessary adequately to 


A and the astached exhibics are considered maserial 


ents made t ia this Scction IV- 
d herein as if set out in full 


2 chat ath the sta 
exhibits are a material part hercof and are incorperate 


representations and that all ch 
in the application fom; and 

B. Certify chat the statements herein are true, complete, 
in good faith. 


and correct to the best of his knowledge and belief and are made 


os oe February 
Soe "MAURY CE” ~ ROSE every 7 Lois*F: “ROSENFIEID, 


BOERS A. BTSs, ROBERT G. WEISS, an 
DeVOE, SE :ADUR MIKVA_and PLOTKIN, a co- 
pecinershi al 2 WALT ORAD EON 


meron OF PPLICANT) 


By  eccceccseees: 
¥ ATURE) 7 


ICE ROSENFIEL D. 


(TITLED 


SECTION 1001, 


FCC-WASHING TON, 0.C. 
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STATEMENT OF AM OR FM PROGRAM SERVICE Section IV-A, Page 7 


ATTACHMENT A 


Attention is invited to the Gommission’s ‘Report and Statement of Policy Re: Commission En Banc Progrom- 
ming Inquiry” released July 29, 1960 - FCC 60-970 (25 Federal Register 7291; 20 Pike and Fischer Radio Regulation 
1902). : : | 


Pursuant to the Communications Act of 1934, as amended, the Commission cannot grant, renew or modify a 
brocdcast authorization unless it moxes an affirmative finding that the operation of the station, os proposed, will 
serve the public interest, conveniance ond necessitye Progromming is of the essence of broadcasting. 

- | 

A broedcast station’s use of a channel for the period authorized is premised on its serving the public. Thus, 
the public has a legitimate and continuing interestin the program service offered by the stotion, ond it is the duty of 
all broodcost permittees and licensees to sorve os trustecs for the public in the operation of their etetionse Brood= 
east permittees ond licensees must meke positive, diligent. and continuing efforts to provide a program schedule 
designed to serve the needs and interests of the public in the arecs to which they transmit an acceptable signal. 

In its above-referenced “*Policy Statement,” the Commiss. .n hos indicated the general noture of the inquiry 
which should be mode in the plonning end devising of a program schedule: | 


“Thus we do not intend to guide the licensee along the path of programming; on the contrary, 
the licensee must find his own path with the guidance of those whom his signal is to serves | 
We will thus steer clear of the bens of censorship without disregarding the public’s vital in- 
terest. Whet we propose will not be served by pre-planned program format submissions accom 
ponied by complimentary references from local citizens. What we propose is documented =| 
program submissions prepared as the result of assiduous planning and consultction covering! 
two mein areas: first, a canvass of the listening public who will receive the signal and who! 
constitute o definite public interest figure; second, consultation with leaders in community | 
life < public officials, educotors, religious (groups), the entertainment media - agriculture, i 
business, labor, professional ond eleemosynary organizations, ond others who bespeck the | 
interests which moke up the community.” 
Over the years, experience hos shown both broadcasters and the Commission thot certain recognized elements 
of broadcast service have frequently been found necessary or desirable to serve the brocdeast needs and interests 
of mony communities. In the Policy Statement, referred to above, the Commission ser out fourteen such elements. 
The Commission stated > | 
“ \ 
“The major elements usually necessary to meet the public interest, needs and desires of the 
community in which the stotion is locuted as developed by the industry, and recognized by | 
the Commission, have included: (1) Opportunity for Local SelfeExpression, (2) The Develog- 
ment ond Use of Local Talent (3) ‘Programs for Children, (4) Religious Programs, (5) Educo+ 
tional Programs, (6) Public Affairs Programs, (7) Editorialization by licensees, (8) Political 
Broadcasts, (9) Agricultural Programs, (10) News Programs, (11) Weather ond Market Reports, 
(12) Sports Programs, (13) Service to Minority Groups, (14) Entertainment Programming.” | 


It is emphosized thet broodcasters, mindful of the public interest, must assume and dischorge responsibility 
for plonning, selecting ond supervising all matter broadcast by their stations, whether such matter is produced by 
them or provided by networks or otherse This duty was mode cleor in the Commission's Policy Stotement, page 14, 
paragraph 3: | 

** Broadcasting licenseee must assume responsibility for all material which is broadcast ‘ 

through their facilities. This includes al! programs and advertising moterial which they | 

present to the public. With respect to advertising material the licensee has the odditional 
responsibility to taxe all reasonable measures to eliminate ony foise, misleading, or decepr 
tive matter ond to ovoid abuses with respect to the total amount of time devoted to adver- | 
tising continuity os well as the frequency with which regular programs are interrupted for 
advertising messages. This duty is personal to the licensce and may not be delegated. 

He is obligated to bring his positive responsibility offirmatively to bear upon oll who hove! 
a hand in providing brocdcast matter for transmission through his facilities so as to os- 
sure the discharge of his duty to provide (on) acceptable program schedule consonent with) 
operating in the public interest in his community. The broadcaster is obligated to make a | 
positive, diligent and continuing effort, in good faith, to determine thetastes, needs and 
desires of the public in his community and to provide programming to meet those needs 
ond interests. This, again, is a duty personal to the licensee and may not be ovoided by | 


delegation of the responsibility to others.” 
| 


EXHIBIT 5 
WAIT Form 301 
February 10, 1967 


In light of Instruction 4 as to Form 301, it 
appears that applicant may not now be required for an 
application such as this one to complete Section IV-A 
of Form 301. Applicant's prograaming practices, past and 
proposed, are described in general terms below, however , 
as well as in Exhibit 1 hereto, and in Exhibits 3 to 9 
inclusive of WAIT's Application for Renewal of Broadcast 
Station License, August 25, 1964, as amended by report to 
the FCC dated March 9, 1966, which are included herein by 
reference. 


EVALUATION OF LOCAL NEEDS 

As indicated in said Exhibit 3 to the License 
Renewal Application, incorporated here as aforesaid, 
WAIT is 100% locally owned. Most of its partners are 
life long residents of the area. The managing partner 
is a life long resident of the Chicago area. He was 
educated in the Chicago Public Schools and the University 
of Chicago, and has practiced law in Chicago for a number 
of years. He was the owner and operator of an active IM 
station in Chicego from 1957 to 1966, and has been the 
managing partner of WAIT since 1962. Howard A. Weiss is 
a graduate of the U.S. Naval Academy and Harvard Law 
School, and his brother, Robert, attended Northwestern 
University in Chicago, Illinois. Each of the 
partners involved has been active in the business, 
professional, civic and social life of the Chicago 
area for many years. Each of these partners, through 
their innumerable contacts with literally hundreds 
of Chicago area residents, has contributed to the 
programming judgments of WAIT. Both of the Weisses 
are directors and Robert is Treasurer of the Weiss 
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Memorial Hospital, a leading Chicago eleemosynary 
institution established through a gift from their | 
family. Their activity and interest on a large scale, 
in the hospital affairs keeps taem in close touch 
with the public and social agencies in the health 
and welfare fields in Chicago. 


Y 


WAIT maintains a Community Service Department, | 
‘one of whose principal functions is to establish | 
close working cooperative arrangements with all 
community organizations, public departments, social | 
service and public welfare bodies and agencies. 
Representative agencies and bodies of this type with 
whom WAIT has established working arrangements are 
listed in the exhibits to our license renewal, which | 
as noted above has been incorporated herein. Our 
Community Services Department has solicited the views) 
of some 800 community organizations and welfare bodies 
and agencies with respect to our programming policies 
and objectives, and our objective is to establish 
on-going dialogue with them on Chicago radio programming. 
We have also inquired of and discussed our programming 
content and philosophies and objectives with the 
Mayor of the City of Chicago and other public officials, 
leading trade unionists, the radio and IV specialists 
at the University of Chicago, with whom we maintain 
close cooperative arrangements, aad Northwestern | 
University, and with the Radio-IV Department of the - | 
Chicago, Archdiocese, the Church Federation of Greater 
Chicago, and the Chicago Rabbinical Association, 
and leading organizations such as the NAACP aad 
the ACLU. The Executive Director of the station 
reads all incoming mail with respect to programming 
content, philosophies and objectives and closely 
supervises himself the work of the Community Services 
Department and their response to calls and correspondence 
from the audience as well as the social agencies 
referred to. 


4C 
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Specific aspects of programming, such as news, 
have been discussed with leading journalists, including 
newspaper editors, and outside news specialists, such 
as the late Ben Hecht. Particular emphasis has been. 
given to discussions concerning weather reporting. 

The Executive Director has discussed weather coverage 
extensively with the Chief Meteorologist at the U. S, 
Weather Bureau at Chicago. He discovered that a group 
of scientists, principally chemists and biologists, 
most of them with Ph.D.’s from leading universities, 
employed at the G. D. Searle Laboratory near Chicago, 
had formed an amateur meteorological club and were 
actively studying weather forecasting and observing 

and comparing weather coverage in news media, and at 
least one local municipal body - the City of Park Ridge, 
Illinois - had a special interest in weather reporting. 
He met and corresponded with the chairman and members 
of the Searle Club and with the officials of Park Ridge, 
treating these bodies as responsible and thoughtful 
representative groups for extended dialogue on this 
subject. Emphasis on improved weather coverage as 

a result is a significant feature of Radio WAIT's 
programming. 


dialogues have occured with respect to 
market reports, which also have become 
.WAIT's news coverage. In connection 
with this feature, the opinion of the audience itself 
was solicited through announcements over the air 
over a two-day period requesting listeners to express 
their opinions as to whether or not this was an 
important and useful news feature. Approximately 
10,000 letters from listeners requested the continuance 
of this feature and it has been maintained largely 
on a sustaining basis. 


As. pointed out in the exhibits to our license 
renewal application which have been incorporated 
herein, we have concluded that the radio audience in 
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: Chicago is a composite of individuals with many 

| tastes and needs with each group of such individuals 

, constituting in itself a minority. From a careful 

: examination of the programming of the television, 

i AM and FM stations ‘serving Chicago, and by an equally 
careful consideration of the miltiplicity of tastes 

' and needs in the Chicago area and as a result of our 

: inquiries and investigations, applicant concluded 
that the greatest unsatisfied local need on the AM 

| dial in Chicago under current conditions was for 
fine music programming and basically adult appeal, 

_ plus news and other informational programming which 
' would appeal to the same type of adult audience. 


The following tabulation of the general programming 
concepts of all Chicago AM licenses will bring up to 
date the analysis of comparative programming found 
in the aforesaid incorporated exhibits to our license 
application. 


| 


FREQUENCY OWNERSHIP & GENERAL NATURE OF | 


STATION & FACILITY AFFILIATION ENTERTAINMENT PROGRAMMING 


! 


~ WIND 560 ke - Westinghouse Popular music, 


5 kw; owned and principally, top-40. 
fulltime operated, 


WMAQ - 670 ke--- NBC owned Chicago White Sox and 
50 kw; and operated. other sports play-by- 

play; variety; NBC 
weekend Monitor and 
other NBC features. 
Experimented with rock 
and roll; has reverted 
to middle of the road 
music insofar as it 
programs music. |. 


WBBM 


720 ke - 
50 kw; 
fulltime 


780 ke - 
50 kw3 
fulltime 


820 ke - 
5 kw; 
daytime. 


890 ke - 


5 kw; 
fulltime. 


950 ke = 
1 kw; 


1000 ke - 
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Chicago Chicago Cubs, Chicago 
Tribune Bears and other play-by- 
owned and play sports; comedy and 
operated. — variety; variety in music 
. programming insofar as 
it programs music (with 
some better music 
content). 


CBS owned Main emphasis on "all 
and operated. talk", and "open mike". 


Independent Good music exclusively. 
locally 
owned. 


ABC owned Primarily rock and roll. 
operated. ; 


Currently Principally Negro ethnic. 
identified ; 
with farm 

newspaper 

owners. 

Application 

pending for 

transfer to 

independent 

local group. 


r : 
Chicago — Formerly sports play-by- 
Federation play; recently changed 

of Labor to rock and roll. 

owned and : 
operated. ¥ 
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1240 ke - Independent Foreign language. 
250 w or locally | 
1 kw; owned. 

three 

stations 

sharing 

time. 


. 1110 ke -. Moody Bible Evangelist. 
5 kw; Institute 
daytime. 


1160 ke - Plough Country and Western. 
50 kw; Broadcasting 
daytime. owned and 

operated. 


1390 ke - McLendon > All news. 
5 kw; Group nae 
fulltime. 


This comparative analysis reveals three signiticant 
and EST EE conclusions: 


1. WAIT is the only AM.licensee in Chicago 
featuring good music for adults as its dominant 
entertainment concept. 

2. Chicago, though the second largest city in 
America, appears to be unique among all large cities 
in lacking a fulltime AM station with good music for 
adults as its dominant programming concept. 


3.. Chicago has a striking paucity of independent 
and locally owned and operated stations such as WAIT. - 


o; 
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NON-ENTERTAINMENT PR 


Among the typical and illustrative program series, 
excluding entertainment, which WAIT broadcasts and plans 
to meet these needs and interests are as follows: 


a) SPECIAL WEATHER INFORMATION: 


For the past several years the Chicago 
area has been plagued with recurring 
tornados and other severe weather threats. 
Most recently the area was immobilized by 
record snowfalls. At times the reaction of 
the community to these severe weather warnings 
has bordered on hysteria. Failure of early 
warning as to the probable extent of the 
recent record snowfall contributed to the 
stalling of thousands of motor vehicles all 

- over the area. Some subsequent snow fore- 
casts were exaggerated in an effort to avoid 
repetition of see 
of public transpor 


About two years ago, WAIT began to explore 
techniques for broadcasting both weather 
warnings and information as to the c essation 
of weather threats in the Chicago area. To 
facilitate carrying on these programs WAIT 
engaged a private meteorological firm, at 
substantial expense, to collate and to make 
available to WAIT, for immediate broadcast, 
all available meteorological data, including 
that from government sources. 


As a result of the special efforts of 
WAIT in this connection, its weather services 
receive substantial public recognition. As 
an example, there is attached hereto and made 
a part hereof, correspondence between the City 
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of Park Ridge, a suburb of Chicago, and WAIT 
marked Exhibit 6. Effective utilization of . 
this weather service, however, requires WAIT 
,to operate around the clock. 


b) UNIVERSITY OF CHICAGO PROGRAMS: 


For some time, WAIT, in conjunction with 
the University of Chicago, has broadcast two 
series, one titled, "Midway" and the other 
"Paperback", 


The "Midway" series consisted of a regular 
weekly discussion by members of the faculty of 
the University of Chicago and visitors to the 
university on topics of current academic interest, 
wanging from economic analysis to critiques of 
American foreign policy. 


The "Paperback" series, as its name suggests, 
consisted of a series of reviews by university - 
faculty members, of books published and sold at 
low price. It has recently been discontinued 
and WAIT has been engaged in working out with 
the Office of Radio and Television of the 
University of Chicago a substitute program 
designed to provide discussion of important 
current public issued by faculty members of 

that university. It is intended that this 
series would be taped and made available to 
other stations on a syndicated basis. Temporarily, 
this series bears the name Perspective”. 


c) PROBLEMS OF THE CITY: 


For several years, under the direction of 
Prof. John E. Coons of the Law School of 
Northwestern University, WAIT has produced and 
broadcast a series of in-depth reports, 
characterized by multiple programs on the 
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same topic as required to provide exhaustive 
discussions and inquiries on current problems 
and issues in the Chicago area. Participants 
have been leading Chicago area residents 
glected for their particular knowledge of, 
and interest in, the topics covered. Among 
those topics and typical of them have been: 


1. Racial segregation in Chicago 

‘public schools. 
Quality of public education in 
Chicago and its suburbs. 
Administration of criminal law 
in Cook County. 
Obscenity in books, periodicals, 
plays and reviews. 
Church, state and school. 
Birth control. 


A list of such programs carried in 1966 is 
attached hereto marked Exhibit No. 7. 


d) NEWS PROGRAMMING: 


For some time WAIT has been endeavoring to 
improve its news coverage at both ends of the 
spectrum. In addition to its hourly five minute 
newscasts WAIT follows a frequently announced 
policy that "When the news breaks out WAIT breaks 
in." In-addition, at regular intervals during , 
the day while the stock markets are open, as 
well as at the closing, market quotations are 
broadcast. Similarly, scores of athletic contests 
are broadcast at intervals as games proceed as 
well as at the end of the games. In view of the 
necessary summary character of radio reporting 
WAIT listeners are frequently urged in its 
newscasts to read regularly one or more of the 
five Chicago newspapers for more detailed news 
reports. 


In an effort to test its ability at reporting 
in depth WAIT intensively investigated the facts 
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of recent federal court litigation brought by 

an Illinoisan who charged that he had wrongfully 
been convicted of the rape-murder of a child and 
sentenced to death by a state court. As a result 
of the WAIT investigation new evidence was uncovered 
which showed the defendant to be innocent. On the 
basis of that evidence, WAIT together with the 
American Civil Liberties Union, appeared as amicus 
curiae in the Supreme Court of the United States 
to urge that the defendant's conviction be set 
aside and a copy of the brief amicus is attached 
hereto marked Exhibit 8 On February 13, 1967, 
the Supreme Court ordered the conviction set 
aside. Attached hereto marked Exhibit 9 are 
copies of Chicago newspaper comment as to WAIT's 
participation. 


Approval of this application would enable 
WAIT to devote more broadcasting time and 
additional staff effort to development of these’ 
and other programs designed to meet the needs 
and satisfy the desires of a large part of the 
adult Chicago radio audience. : 


e) OTHER COMMUNITY SERVICES: . 


In lieu of dise-jockey chatter, generally we 
feature in our programming items of significant 
community Interest, such as a brief book notice 
and book reviews, movie notices and reviews, 
guides to concerts and cultural attractions, 
leading restaurants and places of interest, 


historical notes about the city and area, quotations | 


“to think about,” etc. Another feature of this 
nature we refer to as "In Your Neighborhood.” 

It involves the billboarding and recognition of 
specific events or project; of various neighborhood 
organizations, churches and welfare groups, such 

as open houses, fashion shows, carnivals, book 
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‘sales, concerts, festivals, reunions, fairs, etc. 
Finally, we carry two daily features known res- 
pectively as "Businessman the Day" and "Lady 

of the Day". A local businessman deserving of 
‘community recognition for some civic contribution 
or other distinction is sclectad and honored daily. 
Likewise, a woman deserving of recognition for her 
contribution to the cultural, civic or welfare 
work of the community is also selected and honored 
daily. The names of the recipients and the reasons 
are presented several times each. day and they are 
sent merit certificates from the station. 


Si, 6m 
ly £ 
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The information on which "In Your Neighborhood" 
is based, and nominations for "Businessman of the 
Day" and "Lacy of the Day" come from a wide variety 
of civic and business orga: tions and individuals 
connected with those organ ions. Inevitably 
many of those organizatio individuals comment 
to WAIT with respect to ogramming and WAIT 
both solicits and consi se comments, whether 
volunteered or solicited, termining program 
policies. 


£) ‘TRAFFIC REPORTS: 

During morning end afternoon drive time, WAIT, 
at frequent aan provides detailed tratfic 
information principally compiled from material 
transmitted to it from more than forty (40) traffic 
observers using motor vehicles equipped with two-way 
radios. articularly when weather conditions, 
traffic conditions or accidents impede the normal 
flow of Chicago rush hour traffic via expressways, 
arterial highways and streets, these reports are 
relied upon by motorists to facilitate their 
transportation. 


Experience with traffic reporting demonstrates 
that on-the-ground observations of traffic conditions 


31 


when available, xe substantially superior to 
reports from air observation, even from helicopters. 
WAIT is the only Chicago AM radio station using 
extensive ground observation as the chief basis | 
for its traffic reports. The daytime limitation | 
“of WAIT's operation, however, severely handicaps | 
the utilization of this service to WAIT listeners 
particularly during the winter months when it is | 
most likely to be needed. 


PAST PROGRAMMING 


In the composite week in 1966 WAIT operated for a 
total of 87.30 hours. Of that total, 9 hours and 45 
minutes or 10.39% were devoted to "News"; 2 hours and) 
56 minutes or 3.52% were devoted to "Public Affairs"; 
and 3 hours and 33 minutes or 4.06% were devoted to all 
other programs exclusive of "Entertainment and Sports". 
During the composite week WAIT broadcast 151 public 
service announcements. . 


Applicant is not now, never has been, and does not 
propose to become, affiliated with any national, regional 
or special radio network. 

| 


PROPOSED PROGRAMMING 


If this.application is granted, WAIT proposes to 
operate for 140 hours per week. Of that total 14 hours 
or 10% will be devoted-to "News"; 7 hours or 5% will be 
devoted to "Public Affairs"; and 5 hours and 45 minutes 
or 4% will be devoted to all other programs, exclusive 
of "Entertainment and Sports". A minimm of 175 public 
service announcements will be made during a typical week. 


PAST COMMERCIAL PRACTICES S 


During the composite week total broadcast of 87.30 
hours, 79.45 hours were between 6:00 A.M. and 6:00 P.M. 
Of the total 16 hours and 43 minutes or 19.18% were 
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devoted to commercial matter. Between 6:00 A.M. and 
6:00 P.M. 15 hours and 27 minutes of 19.37% were devoted 
to comaercial matter. Thirty-two 60 minute segments 
conteined commercial matter up to and including 10 
minutes; 40 such segments contained such matter over: 

10 minutes but less than 15 minutes; 11 such segments 
contained such matter over 14 minutes but less than 19 
minutes; no segment contained commercial matter over 

18 minutes. 


to ‘its commercial practices WAIT carefully 
serutinizes its advertisers and their products, and 
continvously monitors and reviews their advertising 
material assure that their goods and ser vices are 
compatibdl th the tastes and desires of WAIT's audience 
and that commercia al material is consistent with the 
high tone TAIT'S genera al programming. Put simply, WAIT 
refuses to — mit its facilities to be used for a "hard 
sell" or by purveyors of goods or services of question nable 
quality and reliability. In addition, WAIT sharply 
limits the time wnich may be devoted to any individual 
commercial. 


PROPOSED COMMERCIAL PRACTICES 


If this application is approved WAIT will allow 
a maximum percentage of 30% to commercial matter curing 
all hours. This percentage ° may have to be exceeded for 
a few days at a time and for perhaps three or four 
additional minutes per day in isolated portions of the 
broadcast ay) such as morning or late afternoon drive- 
time hours if there has been a suspension or sharp 
curtailment of commercial time to pre-empt time for 
special emergency programs or features. Normally, 
however, WAIT will not allow more than 18 minutes in 
any 60 minute segment to be devoted to commercial matter. 
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GENERAL STATION POLICIES & PROCEDURES 

WAIT presently has twenty-two employees. Of these, 
seven are in programming, three are in sales, four are 
in the technical department and eight are engaged in 
general administration. Only two of these employees are 
part-time. i | 

Day-to-day programming decisions and direction of 
station operation are provided by the following: 


Maurice Rosenfield Managing Partner and 
_ Executive Director. 

John Doremus Adm. Asst. to Exec. Director 
Joseph Lacina Operations Manager | 
Ralph Rowiand News Director | 
Corinne Caldarazzo Music Librarian 
Jessie Grigsby Program and Traffic 
; Coordinator 

Harry Berg Chief Engineer 


fo assure that WAIT keeps informed of the requirements 
of the Communications Act and the Commission's Rules and 
Regulations the managing partner of applicant, its counsel, 
and its engineering consuitants ali keep informed of | 
legislative and administrative action. By both staf= 
conferences and written directions and memoranda applicant's 
employees and agents are informed of requirements. 
Subsequent direct inquiry is made by the managing partner 
and the general manager to assure compliance with directions 
given. 


WAIT does not now make, never has made, and does 
not propose to make, any reference in its station 
identification announcements to any business, profession 
or activity in which applicant, any of its owners or - 
affiliates are engaged. 


EXHIBIT 6 
WAIT Form 301 
February 10, 1967 
_ CITY OF PARK RIDGE 
State of Illinois 


Office of Mayor 
City Hall July 11, 1966 


Mr. Maurice Rosenfield 
Radio Station WAIT 

188 W. Randolph Street 
Chicago, Illinois 


Dear Mr. Rosenfield: 

For some time now I have been impressed with the wonderful weather 
information that you have been broadcasting. Recently I was driving in from 
Champaign and heard your weather alerts and immediately started to check 
other Chicago stations’ and found that you were way ahead of them in your 
alert to the people; it seemed longer than the forty minutes that you claim; 
it certainly was a fine demonstration of the excellence of your private 
weather reporting service. 

Our Civil Def ense people, our Elementary School people, our High School 
people, and the staff at the City Hall have been very concerned about the change 
in the weather disaster seeming to move up our way for some time now. We 
have been exploring the steps we should take to alert our schools, churches, 
business establishments and offices of these coming tornadoes. 

After listening to your fine report it occurred to me that the perfect an- 
swer to our problem of alerting our people of coming danger was your Radio 
Station. As I thought the matter through it occurred to me that there are a 
few things that we would require from you... 


jst - Of course a continuation of this excellent private weather re- 
porting service. 


2nd- From you, I would like to suggest a more significant danger 
alert, a siren or whistle or bell, which would surely divert 


someone's attention from ae beautiful music to the danger 
at hand. | 
At our end, of course, would be required a directive from the Mayor or 
_ City Manager to the Civil Defense people, the Police Department, ‘the Fire _ 
. Department, the School ‘Boards and the Chamber of Commerce to tune in 


| to your station to receive these alerts. I frankly would prefer small radios 


set on your signal, incapable of movement to another station. 
I have gained enough confidence over the past year on your weather re- 
' ports to suggest that we would be willing to try total dependence for the next 
twelve months on this early warning system that you subscribe to. In order 
to satisfy my department heads could I suggest a meeting between us for a 
. further discussion of this program. My hours are hit-and-miss during the 
week and all day on Saturday. We could meet as early as 8 o'clock Saturday 
morning July 16, 1966 at my office. I shall have an important meeting on at 
9 A.M. We could meet at 10 o'clock at my office or perhaps as late as 12 
o'clock, if you wanted to lunch at the Pantry and talk over our problems. 

At this stage of the game, Saturday the 23rd is wide open up until 1 
o'clock. You can set a date merely by calling my secretary, Mrs. Marie 


° 


Thomas, who has full control of my calendar. 
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I understand you would bring your general manager, Mr. Fred Harm, to 


this meeting. The particpants from our staff would be City Manager, James 
L. Galloway, Civil Defense Director, Norman A. Brown, School Board repre- 
sentative, Mr. Russell Miller. 


May I hear from you. 


Very truly yours, 
/s/W. Bert Ball 
WBB/mst Mayor 
ec to: City Manager 
Civil Defense Director 
School Board Representative 


- GITY OF PARK RIDGE 


July 25, 1966 
OFFICE OF MAYOR (Dic. 7/23/66) 
CITY HALL . 


. 


Gentleren: 


This morning the Director of Civil Defense, Chief Norman A.Brown, and my- 
self met with the owner and general manager of Radio Station WAIT in 
Chicago. Mr. Russell Miller of the Elementary School District also met 
with us. 


They have contracted for the services of an unusually competent commercial 
weather reporting service who greatly augment the reports of the U. S. 
Weather Bureau, make them more current and a great deal more meaningful to 
our geographic arca. They have been able to alert some of us with an early 
warning system that would be meaningful to every one of you in the safe hand- 
ling of your children and your charges. The instant that they receive a 
weather alert of an approaching tornado, for instance, they break into the 
program with this information. By listening to this station we would all 
have the advantage of this weather service without paying the considerable 
fees for same. ; 


Radio Station WAIT executives will investigate and develop a possible pro- 
gran for small radios available at a reasonable cost to us with single sta- 
tion ability only. These smal] radios could be kept on during their broad- 
east hours close te your switchboard, your receptionist, your desk operators, 
or your personnel charged with the responsibility of receiving and dissemi- 
nating this information. The moment that these radios are available I will 
transmit to you their cost. 

In the meantine, may I suggest that small AM radios turned to Station WAIT, 
820 on the dial, be made available to your key personnel so that you may ob- 
serve first hand the excellence of this program. In this manner you wiii be 
prepared some time after Labor Day to attend a general meeting at my office 
-on this subject. ; 


May I have your comments in the meantime. 
; Very truly yours, 


WBB/nst W. Bert BalY” 
ec to: Dr. Richard R. Short, Supt.Dis.207 Mayor 

Mr. Russell D. Miller, Secty.,Dis.64 ; 

Chief of Police C. F, Christensen ; pe 

Fire Chief Norman A. Brown a ; 

Mr. T. Jacobsen, Administrator Lutheran General Hospital: 

Mr. Maurice Rosenfield, Radio Station WAIT’ 

Msgr. J. Duffin, St. Paul of the Cross Church | 

Fr. E. M. Dowling, Mary Seat of Wisdom Church- 

Rev. Paul Mehl, St. Andrew's Lutheran Church 

City Manager Janes L. Gdloway 


. 
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JLLINOIS | 
RECEIVED 


“> 7 suuegnses) 


= ; AM 
gece ms) yone 13) 1112) 112:3)415; 
JTHERAN GENERAL HOSPITAL (Wheel PURSE ; 
ce sees ks 7T.|L. Jacobsen 
: ; : Executive Vice President 
oh July 28, 1966 = . 


W. Bert Ball 

Mayor 

City of Park Ridge 
Park Ridge, Illinois 


Dear Mayor Ball: 


I received your letter regarding the early warning system for 
adverse weather conditions. 


This early weather warning is important information for us to 
know inasmuch as we may be called upon for meeting the needs 

- of the community for emergency care in the event of a tornado, 
and also inasmuch as we can have advance war ning on the 
Possibility of power failure in the event of such a storm. 
Tam circulating your letter to our Disaster Committee and we will | 
be placing a small radio at our switchboard as well as having one | 
in the, administrative offices where we can follow these reports. 


I shall be happy to meet with you after Labor Day at the general 
- ee regarding se UES es you have Proposed, | 


e 


= Sincere} ours, i ye 
i — bse 


GEES Mice President ach i 
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WAIT/820 - THE WORLD'S MOST BEAUTIFUL MUSIC 
188 West Randolph Street - Chicago, linois 60601 
August 3, 1966 
Mr. W. Bert Ball 
Mayor 
City of Park Ridge 


505 Park Place 
Park Ridge, Illinois © 


My dear Mayor Ball: 

This letter follows up the meeting on Saturday, July 23, between Mr. 
Harm and myself of WAIT and you and officials of the City of Park Ridge, as 
well as your recent memoranda and letters to us. 

As discussed at our meeting, we have been investigating into the possi- 
bilities of utilizing special receiving equipment for installation at key Park 
Ridge area facilities whereby reception from WAIT would be automatically 
amplified at the receiving points when tornado watches and warnings are 


broadcast or other severe weather conditions occur. We should be ready for 


a followup meeting with you within the next week or ten days, at your conven- 


ience. < 

I can't exaggerate how delighted we are at the opportunity you have 
opened up for us to enlarge our community services. We view weather cover- 
age as a unique service of broadcasting. Newspaper weather forecasts, for 
instance, may be out of date before they reach print or may be obsoleted by 
rapidly changing circumstances. Televison, as compared with radio, is not 
as facile in cutting in immediately with important weather information. Also, 
radio is far more accessible to most people especially during early morning, 
daytime and late afternoon hours. For these reasons, we have been working 
hard for about a year, as ycu know, towards improved and responsible wea- 


ther coverage. I believe it’s not too much to say that we devote more 
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effort on weather, especially on the part of management, than any other sta- 


tion. We were experimenting with our private 
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service for about nine months and daily checking and comparing their reports 
with others before we were sure enough of our ground to publicize our spe- 
cial weather coverage over the air. : 

In this connection, at the meeting in your office, we discussed that day in 
May when torrential rainfall in the Chicago area produced flood conditions. I 
thought you might be interested in the enclosed interchange of correspondence 
Between ourselves and the United States Weather Bureau in connection with 
that episode. 

Again, be assured of our thanks to you and of our willingness to assist 
your community to our fullest potential. Also, I cannot refrain from expres- 
sing our admiration of your efforts to serve the people of Park Ridge with 
better weather and disaster warning and related services. | 


~ 


r = Sincerely, 


Maurice Rosenfield 
Executive Director 


MR:}jj 
enclosures 


cc Fred Harm 
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iS, . Thursday, September 24, 195: 


Weather Alert + Syston 
Will Warn Ridgians 
Pe at STII: 


sesfatst CE: Jen ence tinea 
An effective ca warning system tor alerting Park Ridge resi- 
dents of iinper. violent weather ig near realization, according 
to Mayor W. Bert Ball, following the placement of 2 dozen ordirary- 
appearing table radios in selected sites throughout the elty. ° 
‘the radio receivers, acquired {rom Chicazo radio station WAIT 
and especially designed to oper- 
ate on the latter’s waveband, form 
the pivotel point of a system de- 
signed to give schocl and muni 
cipel officials up- e-to-the-minute 
information on the strength and 
@irectional path of tornados and 
similar weather conditions, 

WAIT ° retains 2 privately- 
operated weather watch service 
to augment the regular facilities 
of the U, S.. Weather Bureau, 
and as a result boasts an aler- 
ting capacity generally superior 
to anything currently available to 
the public. 

Now in effect, the system cul- 
minates a year-long effort on the 
part of city officials lead by 
Mayor Ball and Fire Chief Nor- 
man A, Brown, local civil de- 
fense director, to solve the pro- 
vblem of alleviating the danger 
to local residents, especially 
school children, rising from the 
demonstrated higher incidence of 


CONTINUED ON PAGE 3 


CONTINUED F = ROM P. GE J 
severe weather in this area. 
Sites selected ter 
the receivers 
of the elty rat 
fire chiess: 
hospital; M. 
Schocls East ax 
tary School Dfstrict 
ters; St. Pat 
Mary, Seat of * i 
and the city public wor 
It was poinsed out 
Ball’s report t 
avell themselves of he ae in 


ieee of ‘mpending 2 SS t 
their home radios to siation W: 
(820 kilocycles on the AM banc’. 
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GE: PROBLEMS OF THE CITY 


Sunday, 1/2/66 - 9:00-9:30 _am 


pee A ee ak Siac ED 


Topic: "Mental Illness and the Law", Part I 
Participants; Judge Joseph Schneider, Circuit Court, Cook County 
nee John E. Coons, Professor of Law, Noethwestern University 


Sunday, 1/9/66 - 9:00-9:30 am 


Topic: "Mental Illness and the Law", Part If 
Participants: Judge Joseph Schneider, Circuit Court, Cook County 
John E, Coons, Professor of Law, Northwestern University 


Sunday, 1/16/66 - 9:00-9:30 am 


Topic: ‘Mental Illness and the Law", Part IIT 
’ Participants: Judge Joseph Schneider, Circuit Court, Cook County 
a John E. Coons, Professor of Law, Northwestern University 


Sunday, 1/23/65 - 9:00-9:30 am 


“Topic: "Mental Illness and the Law'', Part IV 
Participants: Judge Joseph Schneider, Circuit Court, Cook County 
eat John E. Coons, Professor of Law, Northwestern University 


Sunday, 1/30/56 - 9:00-9:30 am 


‘Topic: 7 “Jack Ruby Trial", Part I 
Participants: Jon Waltz; Professor of Law, Northwestern University 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 2/13/66 - $:00-9:30 am . - 


Topic: "The Measure of Man", Part I 
Participants: Eugene Webb, Professor, Northwestern University 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 2/20/66 - 9:00-9:30 am 


+ 


Topic: . “Phe Measure of Man", Part II 
Participants; Eugene Webb, Professor, Northwestern University 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 2/27/66 - 9:00-9:30 am 


Topic: “Criminal Law and the Chicago Police Department: 
Participants: Col. Minor K. Wilson, Chicago Police Department 
Re John E. Coons, Professor of Law, Northwestern University 
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Sunday, 3/6/66 - 9:00-9:30 am . : . : 


Topic: “Criminal Law and the Chicago Police pepaeiets 
Participants: Col, Minor K, Wilson, Chicago Police Department 
John E. Coons, Professor of Law, Northwestern pavers 


Sunday, 3/13/66 - 9:00-9:30 am | 
j | - 
Topic: "The Measure of Man", Part I 
Participants: Eugene J. Webb, Professor, Northwestern University 
John E, Coons, Professor of Law, Northwestern University 
| 


Sunday, 3/20/66 - 9:00-9:20 an j 


Topic: "The Measere of Man" Part II 
Participants: Eugene J, Webb, Professor, Northwestern Univerdity 
John E. Coons, Professor of Law, Northwestern Univers: ty 


Sundsy, 3/27/66 - 9:00-9:30 am 


Topic: "Civil Rights Housing and the Law", Part I 
Participants: Richard Newhouse, Legal:Counsel, 
Committee Renewal Foundation 
John E. Coons, Professcr of Lew, Northwestern Univers ity 


Sunday, 413/66 - 9:00-9:30 am 


Topic: “Civil Rights Housing and the Law", Part II 


Participants: Richard Newhouse, Legal Counsel, 
~ Committee Renewal Foundation | 
John E. Coons, Professor of Law, Northwestern University 


a 


Sunday, 4/10/66 - 9:00-9:30 am : 


Topic: "Police and Privacy" a 
Participants: Alfred Kamin, Professor of Law, Loyola University 


John E. Coons, Professor Law, Northwestern University 


° 


Sunday, 4/17/66 - 9:00-9:30 am 


Topic: "Remaking the Metropolis", Part I 

Participants: Howard M. Baron, Director of Research, 
Chicago Urban League | 
John E, Coons, Professor of Law, Northwestern University 


Sunday, 4/24/66 - 9:00-9:30 am 


Topic: "Remaking the Metropolis", Part II 
Participants: Howard M. Baron, Director of Research, 
Chicago Urban League 

John E, Coons, Professor of Law, Northwestern University 
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62 PROBLEMS OF THE CITY 


Sunday, 5/1/66 - 9:00-9:30 am . 


Topic: , "Chicago Public School System", Part I 
Participants: Dr. Bernard Friedman, Chicago Board of Education 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 5/8/66 - 9:00-9;30 am 


Topic: “Chicago Public School System", Part II 
Participants: Dr. Bernard Friedman, Chicago Board of Education 
John'E. Coons, Professor of Law, Northwestern University 


Sunday, 5/15/66 - 9:00-9:30 am 


Topic: . “police and Privacy", Part I 
Participants: Alfred Kamm, Professor of Law, Loyola University 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 5/22/66 - 9:00-9:30 am 


Topic: "police and Privacy", Part II 
Participants: Alfred Kamm, Professor of Law, Loyola University 
John E. Coonss Professor of Law, Northwestern University 


Sunday ,- 5/29/66 - 9:00-9:30 am 


Topic: “The Measure of Man", Part I 
Participants: Eugene J. Webb, Professor, Northwestern University 
John E. Coons, Professor of Law, Northwestern University 


- 


Sunday, 6/5/66 - 9:00-9:30 am 


Topic: "The Measure of Man", Part IT 
Participants: Eugene J. Webb, Professor, Northwestern University 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 6/12/66 - 9:00-9:30 am 


Topic: “Civil Rights Housing and the Law", Part IT 
Participants: Richard Newhouse, Legal Counsel 

Community Renewal Foundation 

John E. Coons, Professor of Law, Northwestern University 


Sunday, 6/19/66 - 9:00-9:30 am 


Topic: "Civil Rights Housing and the Law", Part IT 
Participants: Richard Newhouse, Legal Counsel, 
: Comminity Renewal Foundation ; 
John E, Coons, Professor of Law, Northwestern University 
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Sunday, 6/26/66 - 9:00-9:30_am 


Topic: "Cancer" 
Participants; Dr. Harold B. Haley, Jr., Associate Professor of Surgery, 
Stritch School of Medicine . 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 7/3/66 - 9:00-9:30 am 


Topic: “Rags, Riches and Race," Part I 
Participants: John McKnight, Director, Midwest Field Office, | 
. U. $.. Commission on Civil Rights | , 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 7/10/66 - 9:00-9:30 am 


‘Topic: "Rags, Riches and Race", Part II ‘ 

Participants: John McKnight, Director, Midwest Field Office, 
U. S. Commission on Civil Rights 

John E. Coons, Professor Law, Northwestern University 


Sunday, 7/17/66 - 9:00-9:30_am 


Topic: “phe Draft -- The Draftnic and Vietnic", Part | 
Participants: George Pontikes, Chicago Attorney, ; 
the firm of Foss, Schuman and Drake, and a 

member of the American Civil Liberties Union 

John E. Coons, Professor of Law, Northwestern |University 


Sunday, 7/24/66 - 9:00-9:30 am 


| 
Topic: 7 "The Draft - The Draftnic and Vietnic", Part II 
Participants: George Pontikes, Chicago Attorney, 
the firm of Foss, Schuman and Drake, and a 
member of the American Civil Liberties Union “ 
John E. Coons, Professor of Law, Northwestern) University 
Sunday, 7/31/66 - 9:00-9:30 am 
Topic: “Civil Rights Housing and the Law", Part I 
Participants: Richard Newhouse, Legal Counsel, 
: Community Renewal Foundation 
John E. Coons, Professor of Law, Northwestern University 
| 


Sunday, 8/7/66 - 9:00-9:30 am 
| 

Topic: "Civil Rights Housing and the Law", Part II 
Participants: Richard Newhouse, Legal Counsel, 
Community Renewal Foundation 

John E. Coons, Professor of Law, Northwestern University 


sunday, 8/14/66 - 9:00-9:30 am 


Topic: “The New Breed and the Church" 
Participants: Father John Banahan, Director of Radio-TV, 
Catholic Archdiocese of Chicago 
John E. Coons, Professor of Law, Northwestern University 


35 sunday, 8/21/66 - 9:00-9:30 am 


Topic: “Arguing About Taste" 
Participants: Father John Banahan, .Diresctor of Radio-TV 
ac Catholic Archdiocese of Chicago 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 8/28/66 - 9:00-9:30 am 


Topic: "public School System" 
Participants: Bernard Freidman, Chicago Board of Education 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 9/4/66 - 9:00-9:30 am 


Topic: "Cancer" 
Participants: Dr. Harold B. Haley, Jr., Associate Professor of Surgery, 
Stritch School of Medicine 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 9/11/66 - 9:00-9:30 am 


Topic: "Insanity and the Criminal Law", Part I 
Participants: John Heinz, Professor of Law, Northwestern University 
John E, Coons, Professor of Law, Northwestern University 


Sunday, 9/18/66 - 9:00-9:30 am 


Topic: "Insanity and the Criminal Law", Part II 
Participants: John Heinz, Professor of Law, Northwestern University 
: John E. Coons, Professor of Law, Northwestern University 


Sunday, 9/25/66 - 9:00-9:30 am 


Topic: “The Open City Treaty) Part I 
Participants: John McDermitt, Executive Director, 
Goes ; Catholic Interracial Council of Chicago 
Al Raby, Co-Chairman, Chicago Freedom Movement 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 10/2/66 - 9:00-9:30 am 


Topic: “The Open City Treaty", Part IT 
Participants: John McDermitt, Executive Director, 
ane Catholic Interracial Council of Chicago 
Al Raby, Co-Chairman, Chicago Freedom Movement 
John E. Coons, Professor of Law, Northwestern University 


47 
66 PROBLEMS OF THE CITY 


Sunday, 10/9/66 - 9:00-9:30 am 


Topic: "Foster Children" 
Participants; Susan Hickman and Cur Dale, 
Department of Children, Family Services, 
State of Illinois 
John E. Coons, Professor of Law, Northwestern University 


Sunday, LoyEe/6s - 9:00-9: 30 am 


Topic: "The Draft, The Draftnic, The Vietnic", Part I 
Participants: George Pontikes, Chicago Attorney of the firm | 
: Foss, Schuman, Drake and member of the Board, | 
American Civil Liberties Union 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 10/23/66 - 9:00-9:30 am 


Topic: “The Draft, The Draftnic, The Vietnic", Part IL) 
Participants: George Pontikes, Chicago Attorney of the firm 

Foss, Schuman, Drake and member of the Board, 

American Civil Liberties Union 

John E. Coons, Professor of Law, Northwestern University 


Sunday, 10/30/66 - 9:00-9:30 am 


Topic: "The New Breed ana the Church" 
Participants; Father John Banahan, Director of Radio-TV, 
Catholic Archdiocese of Chicago 
John E. Coons, Professor of Law, Northwestern University 


~ 


Sunday, 11/6/66 - 9:00-9:30_am - 


Topic: "Integration in the Schools", Part I 
Participants:. Dr. Gregory C. Coffin 

Mrs. James Moran 

John E. Coons, Professor of Law, Northwestern Rniversicy 


ca 


Sunday, 11/13/66 - 9:00-9:30 am 


Topic: - "Integration in the Schools", Part IT 
Participants: Dr. Gregory C. Coffin 

Mrs. James Moran 

John E. Coons, Professor of Law, Northwestern University 


« 


Sunday, 11/20/66 - 9:00-9:30 _am 


Topic: “Znsanity and the Criminal Law", Part I 
Participants; John Heinz, Professor of Law, Northwestern University 
John E. Coons, Professor of Law, Northwestern University 
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Sunday, 11/27/66 - 9:00-9:30 am 


Topic: “Landlords, Tenants and Cockroaches", Part I 
Participants: Gilbert Feldman, Attorney and Partner, 
Kleiman, Cornfield and Feldman 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 12/4/66 - 9:00-9:30 am 


Oe 


Topic: "Landlords, Tenants and Cockroaches", Part IL 
Participants: Gilbert Feldman, Attorney and Partner, 
: Klcinan, Cornfield and Feldman 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 12/11/66 - 9:00-9:30 am 


Topic: "problems of the Church and State" 
Participants: James C. Kirby, Professor of Law, Northwestern University 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 12/25/66 - 9:00-9:30 am 


Topic: "Landlords, Tenants and Cockroaches" 
Participants: Gilbert Feldman, Attorney and Partner, 
Kleiman, Cornfield and Feldman 
John E. Coons, Professor of Law, Northwestern University 
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Sunday, January 2) 1966 = 10:00=10:59 Seite 


Topic: "The Tools of the African Historian" 
Speakers Jan Vasina, Professor of History and Anthropology, 
University of Wisconsin 
. ~ 
Sunday, January 94 1966 = 10:00-10:59% aeme | 
Topic: _"Qowards A Cultural History of Central Africa" ‘Part II 
+ Speakers Jan Vasina, Professor of History and Anthr opology 
University of Wisconsin 


Sunday, EOS, 16, 1966 ~ 10:00~10: 59% Bem 


Topic: "Congo: Cultural Diversity and National aires 
Part III 
Speaker: Jan Vasina, Professor of History end satncopOleey 

University of Wisconsin 


Sunday, January 23, 1966 = 10:00-10:59% eMe 


Topics "The Sociology of Combat" | 

Speaker s: Charles Moscos, Assistant Professor of Sociology 
University of Michigan 
Morris Janowitz, Professor of Sociolegy, and — 
Director, Center for Organizational Studies 
University of Chicago 


Sunday, January 30, 1966 ~ 10:00-10: SOF aeMe | 


Topic: "Social Work and the Convicted Criminal" 
Speakers: Norval Morris, Professor of Law, University of Chicago 
Julius Kreeger, Director, Center for Studies in 
. Criminal Justice, University of Chicago 
Topic: "People, Technology and the Future" 
Speaker : Ralph Helstein, President, 
United Packing House Workers of America, 
American Federation of Labor-Congress of: ~ 
Industrial Organizations 


Sunday, February 6, 1966 = 10:00-10:59% asm 


Topic: "The Minimum Wage Law and Unemployment" 
Speakers: Yale Brozen, Professor, Graduate School of Business, 
University of Chicago 
- Milton Friedman, The Paul Snowden Russell Distinguished 
Service Professor of Economics, University of Chicago 
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Sunday, February 13, 1966 ~ 10:CO-10:59% aes 


Topic: "Tho Changing Strategic Role of Factors of Production" 
Speaker: John Ke Galbraith, Professor of Economics, 
Harvard University 


Sunday, February 20, 1966 + 10:00-10:59% ae. 


Topic: "Rconomic Policy: Intentions VS. Results" 
Speaker: Milton Friedman, The Paul. Snowden Russell Distinguished 
F Servico Professor of Economics, University of Chicago 


Sunday, February 27, 1956 - 10:00-10: SOF 2eme 


Topics uUnited States Policy and Problems in Developing Countries" 
Speaker: Harry G. Johnson, Professor of Economics, University of 
Chicago, and Editor of The Journal Of Political Economy 


’ 


Sunday, March 6, 1966 = 10:C0-10:59% acme 


Topic: tyighlights of the University of Chicago Law School 
Conference on *Consumer Credit and the Poor!" 

Speakers: Representatives of Governnent, business, legal and 
social service professions 


Sunday, Merch 13, 1966 - 10:00-10:59%3 ams 


Topic: "Highlights of the University of Chicago Law School 
Conference on "Consumer Credit and the Poor'" Program Noe 2 
Speakers: Representatives of Governnent, business, legait and 
social service. professions 


Sunday, March 20, 1966 - 10:00-10:58% 2ome 


Topics Nyightiehts of the University of Chicago Law School 
Conference on ‘Consumer Credit and the Poor!" Program Noe 3 
Speakers: Representatives of Government, business, legal and 
social service professions 


Sunday, March 27, 31966 = 10:00~10:59 aeme 


Topic: "The Negro Family: A Challenge for National Action" 
Speaker: Martin Luther King, dre, President, 
Southern Christian Leadership Conference 
Topics: "Today's Quest for Civil Rights" 
Speakers Raymorid Marks, Lecturer, The Graduate School of Business 
and the School of Social Administration, 
University of Chicago 


70 


‘Sunday, April 3, 1966 - 10:00-10:59% aeme 


Topics 
Speaker: 


‘Sunday, April 10, 1966 - 10:00=10: 59% Gee 


Topic: 
Speakers: 


- 


$1 
FROM THS MIDWAY 


tMaking Our Cities Fit For People" | 
The Honorable Paul He Douglas, United States Senator 
from Illinois 

"Social Action Models" | 
Arthur Pearl, Professor, Department of Education, 
University of Oregon 

Ralph Caprio, Associate Director of Citizens crusade 
Against Poverty, Washington, D. Ce ° 

Thomas Sherrad, Director, Juvenile Delinquincy and 


Project, School of Social Service seocnseeecns 
University of Chicago 


Sunday, April 17, 1966 - 10:00-10:59% acm. 


Topic: 
Speakers 


Topics 
Speakers 


| Sunday, April 2h, 1966 ~ - 10:00-10:59% AeMe 


Topic: 
Speakers, 


| Sunday, May 1, 1966 ~ 10:00-10:59% ame 


Topics 
Speakers 


~ Whe Reverend John McKenzie, Visiting Professor, | 


"A New Social Work Model" 

Bertram M, Beck, Executive Director, 
Mobilization for Youth, New York City 
"tare There Limits to Conscience" ar 
The Reverend John McKenzie, Visiting Exctese-r | 
The Divinity School | 


tare There Limits to Conscience?" 


The Divinity School 


"Civil Disobedience: When and When Not" 
Harry Kabeen, Jre, Professor of Law, 
University of Chicago 


- Sunday, May 8, 1966 - 10:00~10:59% aeme 


Topics 
Speakers 


"Political Responsibility: The Relativity of Chofeet 
Franklin Littell, Professor of Church History, © 
Chicago Theologicel Seminary 


_ Sunday, May 15, 1966 - 10: 003-10: 59% eM 


Topics 
Speaker : 


“Higher Mis-Education" 
Paul Goodman, Author and Educator 


. 
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Sunday, May 22, 1966 - 10:01-10:59% aere 

Topic: "Collapse of American Public Education” 

Speakers Phillip Hauser, Professor, Department of Sociology; 
Director, Populavion Research and Training Center and 
Chicago Community Taventorye 

Topic: Nlgarning Theory and the Adult" 

Speaker: Willien Griffith, Assistant Professor, Department of 
Education, University of Chicago . 


Sunday, May 29, 1965 = 10:00-10:59% dere 
Topic: GA] Hice Are Not Equal” 
Speaker: Benson =. Ginsburg, The William Raincy Harper Professor 
of Biology, and Professor, Division of Biological 
Sciences, University of Chicago 


Sunday, June 5, 1965 - 10:00-10:59% adem 


Topic: "Phe State of Political Democracy in the 20th Century" 
Part I 

Speakexs Sir Denis Brogan, Professor, Department of Political 
Science, and Fellow of Peterhouse, 
Cambridge University 


Sunday, June 12, 1966 = 10:00-10:59% aeme 


Topic: "The State of Political Democracy in the 20th Century 
-The Triumph and Defeat of Classical Democracy" 
Part II 

Speaker: “Sir Denis Brogen, Professor, Department of Political 


a 


Science, and Fellow of Peterhouse, 
Cambridge University 


Sunday, June 19, 1966 ~ 10:00-10: 59% aeme 


Topic: "Phe State of Political Democracy in the 20th Century 
—New Tides" -- Part ITT 
Speaker: Sir Denis Brogan, Professor, Department of Political 
a. Science, and Fellow of Peterhouse, 
Cambridse University 


Sunday, June 26, 1966 = 10:00-10:59% aeme 


Topics "Social Factors in Political Behavior" 
Speaker: James A. Davis, Associate Professor, Department of 
Sociology, University of Chicago 
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‘Sunday, July 3, 1966 - 10:00-10: 59% aeme 


Topics "A Psychologist Views Freedom" 
Speaker: Marvin Frankel, Assistant Professor, Department of 
Psychology, University of Chicago 


F Sunday, ‘July 10, 1966 = 10:00-10: SOS aeMe 


Topic: "I gberty" 
* Speaker’: Marshall Cohen, Assistant Professor, Department of 
Philosophy, University of Chicago 


Sunday, July 17, 1966 - 10:00~10:59% aeme 


Topic: "Utopia and Revolution" (The Utopian Dream)=-Part I 
Speaker: Melvin J. Lasky, Editor of Encounter, 
London, England 


2h, 1966 ~ 10:00-10:593 


é Part II 
Speaker's Melvin. J, Lasky, Biitor of Encounter A 
London, .Englend 


"ytopia and Revolution" (Revolutionary Commitments)-- 
| 


| Sunday, July 31, 1966 - 10:00=10:59% asms Bee 


Topic: "ytopia and Revolution" (Principles and Reresy)—-Part I 
Speaker: Melvin Je Lasky, Editor of Fncounter, 
~ Iondon, England : hes 


| Sunday, August _7, 1966 - 10:00-10:59% aeme 


| 
Topic: "platonic Education: Creativity and Method"=-Part I 
Speaker ss Wayne C. Booth, Dean of the College, University of Chicago 
James M. Redfield, Master, New Collegiate Division, and 
Associate Dean of the College, University of Chicago 


Sunday, August 11, 1966 - 10:00-10:584 asme 


Topic: "Is There Any Knowledge That We Must Have?"—=-Part IT 
Speaker: Wayne C. Booth, Dean of the College, University of Chicago 


Sunday, August 21, 1956 - 10:00-10:59% asm. 


Topic: "Education and Public Life"—Part III 


Speaker's Terry Sanford, Attornoy, and former Governor of 
North Carolina 


¢3 


54 
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Lo 


= 
Sunday, Aucust 28, 1966 = 10: 200-1C0:595 aeMe 
SUNY» HUTUSY C82 oF) a 


‘Undergraduates and the Scientific Enterprise” 
John A, Simpson, Professcr, Departuent of Physics, 
University of Chicago 
uDiver s_vy att 
John Ri Platt, Acting Director, Mental Health 
Research Institute 
Sunday, September i 
Topic: "Yorid Futures" 
Speakers Herman Kahn, Director of Hudson Institute, New York 


Sunday, September 11 


Topics "Changing World Understanding" 

Speaker: Eans 33 Morgenthau, The Albert A. Michelson 
Distinguished Service Professor; Department of 
Politicel Science and History, and Director of 
the Center for the Study of American Foreign and 
Militery Policy 

Topic: U5riteints Role in the World Today" 

Speaker: Sir Patrick Dean 
British Ambassador to the United States 


Sunday, September 18, 3955 — 210:00-10:593 Bele 
"Thres Politic2l Traditions" 
Mark Haller, Assi stent Professor, Department of 
.. “History, The College, University of Chicago 


Sunday, September 25, 1966 =~ 10:00-10: 59% aclte 


Some St sles of the Social Intellectual: Captivity, 
Estrangement, Incrementalism, and the Prophetic Function" 
Milton de eaenseeee Professor, Department of Psychology, 
University of Chicago 


Sunday, October 2, 2966 - 10:00-10:59% an. 


Topic: %Conscience, Law ond Civil Disobedience" 
Speakers Donaiid Zso, Associate Professor, Department of 
Political Science, Kansas City College, Pittsburg, Kansas 
Topic: "Phe Problems of a Developing Constitution" 
Speaker: The Honorable Carl McGowan, United States Cireult Judge, 
Washington, De Ceo 
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- Sunday, October 9, 1966 = 10:00-10:59% acme 


Topic: "Federal Executive Order No. 10988" 
Speaker: _ James Je Reynolds, Assistant Secretary of Labor — 
Topic: "Organizing and Collective Bargaining by Public 
Employees" | 
Speaker: Jerry Nurf, President, American Federation of | 
State, County, and Municipal Employees 

) 


Sunday, October 16, 1966 - 10:00-10:593 a.m. 


Topic: "Art and Technology" 

Speaker: August Neckscher, Director, Twentieth Century Fund 

Topics "Race in the City" 

Speakers: Nathan Glazer, Professor of Sociology, University 
of California, Berkeley 


- 
\ 


Sunday, October 23, 1966 ~ 10:00-10:593 asm. 
| 
Topics "The Negro Family" 
Speaker: Daniel P. Moynihan, Professor, Wesleyan University 


Sunday, October 30, 1966 ~ 10:00-10: 359% aeme 


Topics "Desegregation: What Impack on the Urban Scene? 
Speakers Whitney H. Young, dre, Executive Director, 
National Urban League 


| Sunday, November 6, 1966 - 10:00-10:59% 2eMe 


Topic: ” "Urbanization in the Development World" 
Speaker: David Owen, Co=administrator, 
United Nations Development Program 


- Sunday, November 13, 1966 - 10:00-10:59% asm. . 


Topic: "The New Urbanism: Fiscal, Environmental and, 
Political Aspects" . 

Speakers The Honorable Joseph S. Clark, United States 
Senator from Pennsylvania = Democrat 

Topic: "National Urban Policy" 

Speaker: Martin Meyerson, Dean, School of Environmental 
Design, University of California, Berkeley | 


_ Sunday, November 20, 1966 - 10:00-10:583 BeMe | 


Topics "The Cities and The States: The Unfinished Agenda" 
Speakers Terry Sanford, Former Governor of North Carolina and 
: Director of Duke University's "A Study of American States" 
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Sunday, Novenber 27, 1965 ~ 10:02-10:59% aerte 
Topic: "The New Social-Industrial Complex" 
Speaker: Iyle Spencer, President of Science Research 
. Kgsociates, Ince (subsidiary of TRIM) 
Topic: "Current Trends: A Superintendent's Perspective" 
Speaker: Paul Briggs, Superintendent of Schools, 
Cleveland, Chio 


Sundey, December bk, 1966 ~ 10:013-10:59% BeMe 
rr te: 


Topic: "The Culturally Disadvantaged Child and Literature" 
Speakers Marian Edman, Professor, Department of Education, 
fayne State University, Detroit, Michigan 
Sunday, Decomber Li, 1965 ~ 10203-11200 2eie 


Topic: UChildrents Reading and Adult Values" 

Speakers Faward We Rosenhein, Professor, Department of 
English, University of Chicago 

Topic: “The Anthropomorphic Machine in Cnildren's Literature" 

Speaker: Joseph Swarez, Graduate Student; Department of Rglish, 
University of Chicago : 

Sumday, December 38, 1966 - 10:023-10:59% Sette 

Topic: %Some Current Issues in Mental Retardation" 

Speaker: George Tarien, Professor, Department of Psychiatry, 
University of California 

Topic: Organic Considerations" 

Speaker: Norman Kretchmer, Professor and Executive Head, 
Department of Pediatrics, Stanford Medical Center 

Topic: "Cultural and Social Considerations" 

Speakers Julius B. Richmond, Dean, Medical Faculty at the 
State University of New York Upstste Medical Center 


Sunday, December 25, 1966 - 10:013-10:595 asm 


"The Development Of Intelligence” 

Leon Eisenberg, Professor of Child Psychiatry, 
Johns Hopkins Medical School 

"Youth In Family And Commmity™ 

Monrad Ge Paulson, Columbia Law School 


EXHIBIT 9 
WAIT Form 301 
February 10, 1967 
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wena = spear if 
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Ax Isceneudent Newspaper Founded Jenaazy 2, 1876 
Marshall Field, Publisher (1959-1965) 


Roy M. Fisher 


Editor 


Creed C,, Black 
Maneging Editor 
Xenreth MeArdis 
Associace Edizor 


Russ Stewact, View Prosidant 


Pulitsor gold recalls for 


“most Gisinierested and SEES 
reecived in 1930, 1957 and 1963. T. The 1952, award was the 12th Politzer Priz 


John G.Trezevant 
Gerncrel Mansger 

Leo KR. Newcombs 
Business Liancser 
Marst:all Ficld 

Asst. to General hlereger 


service” were 
reecived 


by The Deily News or members of its staif since 1925. 


Editoricl Pese S:sff: Ered J. Porawitt, 


ann "5 ary, 


Chicf Editorict riters Cexy Robick: 


RG Bickely, Poul Greesterz, Walter R. Creer, Sy éxey J. Sersis, Cecit a 


Wei 


areas coatroversia! decisicns by the 
U.S. Suprexze Court come into sharper 
4 focus as a result of the case of Lloyd Eldon 
‘f); Miller Iz. In overturning the conviction of 
=f the Ca2aton (Ill.) “cabdziver Monday, the 
: court made it plain that Illaois came close 
sto conducting 2 legal lynching. ‘ 
- Miller was coxzvicied in Fuion Couaty 
+. Of the 1955 rape-zaurder of an 8-yesr-old 

* girl. At one time be wes only sevea how: 
£ away trom the electric chair. Yet whea his 
7" appeal finally reacked the Supreme Court, 
3t the jestices were unanimous in finding that 
3.” his conviction rested on “evideace” that 
“=. was incomplete, erroneous, or falsified. He 
‘4! was ‘interrogated for loag hours, deaicd 
3% right of counsel, and even though he re- 
“2 pudiated a “confession” immediately after- 

2 ward, it was used 2gainst him. 

The question of Mi sz's eu om i 


Neen: etre 
Foyer rary 


3 4,” 
mescay, Sc. 


470 


135, 1°57 


1 ees, aa 


OF 2 : 
jt hWiercea 


determine that Miler had beea denied his 
constitutional right of fair trial. Methods 
employed dy the prosecution. ia 1956 
would not be tolerated today. The people 
who believed Miller innocent and fought 
in his behalf — including radio station 
WAIT ard the Amecicen Civil Lideries 
Union — have in any case prevented a ~ 
grave miscarriage of justice. 

The whole storyireflects badly on the 


-administration of justice in Illinois — at 


least as justice was 2dministered in the 
50s — and underscores the need for the 
guidelines laid down by the Supreme Court 
in zecert years. It also raises the specter 
that the state came close to executing 2 
man who may be innocent of the’ brutal 
crime he was accused of. 

. A bill to abolish the death penalty passed 
the Illinois House two years ago, but 
was blocked in the Senate. The Miller case 
should revive attempts to do away with 
capital punishment ia this session. 
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and concestulations; 
i whet lool:s like an attempted roil- 
questions remcin. 

A man was nearly execeted on the basis of suppressed, 
twisted, o> failed evidence, presu because tke sz) 
needed a conviction for this flendish crime and was Ceter- 
fost. SELer now innocent; is the 

ait@ fecicial fremeup could 
it have happened before or since? Can the 
one women be entrusted to a state whon 
ohie? 
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n= 2+ ee 95: 


“THE U.S. SUPREME COURT DECISION 


overruling the death pensky of Lioyd 
Eldon Miler is, in effect, a victory or WAIT. 
The radio station uncovered new evidence in its private iavesti- 
gation of the case and for four years has proclaimed Miller's 
innocence. WAIT owner Mizcrice 


a9 8 


7 alee + th +. 
Mer Maurice Roseaiels joined the Ameri- 


can Civil Liberties Union ia filing briefs before the court. .-. . 
~ 
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_ ENGINEERING STATEMENT 
APPLICATION FOR CONSTRUCTION PERMIT 
820 ke. 5 kw-L, 10 kw-DA-N-U 
WAIT RADIO 
CHICAGO, ILLINOIS 


DECEMBER, 1966 


Walter F. Kean P.£. 


Date iwseas Le. LG 67 


WALTER F. KEAN RIVERSIDE, ILLINOIS 


De 
ENGINEERING STATEMENT FOR 
RADIO STATION WAIT 
CHICAGO, ILLINOIS 

DECEMBER, 1966 


. This engineering statement has been prepared for 
WAIT Radio, licensee of Radio Station WAIT. 

Chicago, Illinois. This statement 1s in support of 
a request for a construction permit to add a night | 


time service to the facilities of Radio Station WA 


At the present time WAI T operates on 820 ke., 


5.0 kilowatts of power, employing a non-directional | 
antenna, Limited Time. It is proposed to employ a. 


separate site for the nighttime operation, on the same 


frequency of 820 kc., at 10 kilowatts of power, utilizing 


a four tower directional antenna system. 


820 ke. is a Class I-A channel upon which WFAA ana 
WPAB at Dallas and Fort Worth, respectively, conduct a 
share time operation with 50 kilowatts, non-directional, 
fulltime. For the purpose of this statement it has been 
determined that nighttime operation of the antenna system 
described here would not cause e "objectionable | interference" 


t WFAA/WBAP within its 0.5 mv/m 50% time nighttime skywave 


eee manne Re A Oo Oe! i 


contour, in any white area, 1.e., area vests at least one 


groundwave primary nighttime service. 


Sy 
WALTER = KEAN ae ag "RIVERSIDE, ILLINOIS 
Radio Station HIAZ, Santiago de los Caballeros, 
Dominican Republic, operates on 820 ke., with a power of 
3.0 kilowatts, unlimited time, as notified in the NARBA 
change list 1/62, dated September 26, 1962. The distance 
from the proposed operation to HIAZ 4s 1,765 miles at a 
pearing of 145° True. The radiation from the proposed 
WAIT night antenna is 34 mv/m unattenuated at one mile. 
This would place 2 10% time nighttime skywave sigaal 


of 2.35 microvolts per meter at HIAZ and would not cause 


ep en era 


objectionable interference. No objectionable interference 


ould be caused to any other stations, existing or proposed. 


acanemenengee eee 2a aoe 


The groundwave primary contours of the stations listed 
and shown on the maps were determined by taking the radia- 
tion characteristics of those stations from FCC official 
lists and files, using M-3 conductivities. The distances 
were determined in accordance with Section 73.183, using 
the appropriate graphs of Section 732184. The equivalent 
@istance method of computation was used over paths of | 


multiple conductivity. 


For determination of skywave signals the methods 
prescribed in Section 73.182(t) were used. The WFAA/WBAP 


interference free contour shown on the maps is the 20 to l 


ratio contour of the WFAA/WBAP 50 percent time skywave 
signals to the 10 percent time skywave signals of the | 
proposed W AIT, 
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Broadcast Application 


Mame of epplicact 
STANDARD BROADCAST 
ENGINEERING DATA 


Radio St 


PEDERAL COSWUNICATIONS COMNISSION 


Bection V-A 


ation WAIT 


‘L Indicate by check mark the purpose of this application, (The items of this Section that are applicable to, and must be answered 


for, each category are shown to the right of the category.) 


(Construct a new station 
(Change station location to a different 
city of town 
Ck) Change power 
(Xi) Change transmitter location 
()Change frequency 
Change from DA to Non-DA 
Change from Non-DA to DA 
(x) Change in ancenna system 
(including increase in height 
by addition of FM or TV antenna) 


If this application is not for a new station, summarize briefly the nature of the changes proposed 
Add a 10 kilowatt nighttime service from a second site 
employing a four tower directional antenna systen. 


2, Pacilities requested 


Prequency Mours of operation Power io kilowatts 


Night Day 


820 ke. |Unlimited|/10.0 5.0 


3. Station location 
State 


Illinois 


4, Transmitter location 
State 


Illinois 


ity or town 


City or town 


Chicago 


Street Address (or other identification) 


Chicazo 


$. Main studio location ~ 
State 


Lllinois 


city or tow 


Chicago 


95th and Kean ave. 


County 
COOK 
Street aod ousder, if know 


On file-No Change 


6. Remote control point location 
Gtete City or town 


Does not apply 


Street Address (or other identification) 


(3f the above trenaaitter bas oot been accepted for licensing by the P.C.C., at- 


tach ee Exbipit No. @ coaplete showing of tracamitter details. 
Showing should ioclude schematic diagram and full details of frequency control. If 
changes are to be aade in licensed tranmitter include echesatic diagram and give 
fall Getetle of change.) 


8. Modulation sonitor 
take 


Gates 


9. Prequency sonitor 
fake 


Gates 


Tre te. 
M-5693 
type No. 


(7) Install new Auxiliary Transmicter 
Co) Inscall new Alternate Main 


([) Change Hours of Operation 
(Cy Other (specify): nme, 


} 2 thry| 7, 
and 10 
point ouside city limits and nor 


at transmitcer site ‘ 
\ 
| 


Treansmitcer 


(CD Change transmitter (non type 


accepted) 


(J Chenge Main Studio Location to 


2 thu7 
(and appropriate 
other items) 


10. Antenna system, including ground or counterpoise 
cectiooal Antenna: ~SsdDirectional Aotenna: 


Day only (DA-D)| 


Sane constants abd power day 
and night (Dash) 


Different cons 
day and night (DA-2) 


(Uf a directional antema 1s proposed subeit complete encineeriog deta, Shoe clearly 
ether directional operation is for day or night or both. If day and aight patterns 
'@ different give full icforeation on each pattern. This inforeation is 1p addi tion 
the toforaation in Paragraph 10 and 1a submitted bibit No. 

and aigned by the engineer who Ceaigned the antenna systea.) 


Figure ] and attached 
Type radiator Height to feet’ of coeplete radiator 

above base losulator, or above base if 

grounded, | 

| 


400 . 


Overall height, in feet above evan sea 
\ (¥itbouk obstruction Lighting) 
| 


Overall height in feet above ground. 
(Bithout cbstruction lighting) 


Overall height io feet above cround, 
obstruction Lighting) 


1086 


Ove! beight/in feet above acan sea 
level, (with obstructica Lighting) 
\ 


1089 
Series (X) 


Geographic coordinates to nearest second, | 
Por direction antenna give coordinates of center of array. 
For single vertical radiator give tover location. 

Worth latitude Best longitude! 


41° 42° 58" 87 °50° 33° 


If not fully described above, give further details and dimensions iocluding any 
other antennas mounted on tower and associated teclation circuits as Ebibit 
ww. (Height figures should oot Loclude obstruction Lighting.) 
=¥= h ' 

Subsit as Exhibit no. ) &2 a plat of the transaitter site shoeing boundary 
Vines, and roads, railroads, or other obstructions; and aleo layout of the ground 


yates of counterpoise. Show nuaber and dimensions of ground radials or if a counter- 
poise 13 uacd, show height and dimensions, | 


If antenna ie either top loaded or sece 
tionalized, deacribe fully as Exbibic 


11, Attach as Exnidit No. 2a 74 eauffictent nueder of sertel photographs 
taken in clear wcather St upfropriate altitudes and anal: 0 Derett ideotifica= 
tion of all structures in the vicinity. The photograps euat be marked 30 
shoe compas directions, exact boundary lines of the proposed site, and lo 
thona of the proposed 1000 ev/a contour for both day and night operation. Photos 
Graphs takeo in etgnt different directions Cros ane ited post ti00 oo the 
ground will be acceptable in lieu of the aerial photographs if the data 
to can be clearly aboen, i 

| 
i 
= i 


Brosdeast Applicatioa , F INSERING DATA Section V-A, Page 2 


22. Allocation Szuties: p 5 v 7 = {2 
Figures 3,4,5,° and @ - 
a ee 73 ? > Von 
Ae Attach as Exhibit Noe § map or ma) i having reasonable scales, showing the 1000, 25, 5, 2, normally pro- 
f 
tected end interference-frce contours in mv/m for both day and night operation both existing and as proposed by 


the application. (NCTE: The 2 m/m night contour need not be supplicd 1f service 1s not rendered thereto.) 


(1) For daytime operation, attach as Exhibit No. No ChaAMmKGelocation Stuly, utilizing Figure M-3 of the 
Rules or an accurate full sesle reproduction thereof and using pertinent field strength measurement data where 


availabic, a full scale exhibit of the entire pertinent area to show the following: 


(a) Normally protected, the interference-free, and the interfering contours for the proposed operation along, 
ell azinuths. 5 


(>) Cowplete normally protected and interference-free contours of al] other proposals and existing stations 
te ehich objectionable interference would de causcde 


(c) Interfering contours over pertineat ares of alk other proposals end existing stations from which ob~ 
Jectiouayic tnterfercnce would be cecetved. 

(6) Normally protected and interfering contouss over pertinent arcs of all other proposals and existing 
stations which reguire study to show the absence of objectionable interference. 


(e) Plot of the transmitter location of each station or proposal requiring investigation, with identifying, 
call letters, file nuxders; and operating or proposed factiitios. 


(f) Properly labeled longitude’ ard latitude degree lines, shown ecross entire exhibite 


(2) For daytin=: operation, when necessery to shox more detail, attach as Exhibit Noe Fig. San additional 


allocation study, utilizing World or Sectional Acronautical charts to clearly show interference or absence 
thereof. 


(9) For Gaytime operation, attach os Exhibit No. AtbtechnGdabulation of the following: 


(a) Azimuths along which tie groundwaye contours were ecleulated for al] stations or proposals shown on 
allocation study exhibits required by Paragranh 123 above. : 


(>) Inverse distance field strength used along esch azimuth 


(c) Basis for ground conductivity utilized elong 6 muths specified in (3) (a). If field strength measurce 
ments ere used, the measurements mist be either subaitted or be properly identified as to locetion in Commission files. 


For nighttime operation, attach as Exhibit Xo. » Sllocation dats to include the following: 
Attached 

(1) Proposed nighttime limitation to other existing or proposed stations with which objectionable interference 

would result, as well as ‘those other proposals and existing stations which require study to clearly show absence 

of objectionable taterference. 


(2) All existing or proposed nighttime limitations which enter into the nighttime R.S.S. limitation of each of 
the existing or proposed facilities investigated under C (1) above. 


(3) All existing and proposed limitations which contribute to the R.S.S. nighttime limitation of the proposed 
operation, together with those limitations which must Se studied before being excluded. 


(4) A detatled interference study plotted upon an appropriate scale map if a question exists with respect to 
nighttime interference to other existing or proposed facilities along bearings other than on & direct line toward 
the facility considered. 


(5) Utilizing an appropriate scale map, clearly show the normally protected and interference-free contours of 
each of the existing and proposed stations which would receive nighttime interference from the proposed operation. 


(6) The detailed bests for each nighttime Limitation calculated under C (1) (2) (3) and (4) above, including a copy 
of each pertinent radiation pattern in the vertical plane and basis therefore 


_——_ 


Attach as Exhibit Noe Attached tables of the areas and populations within the contours included in 
Paragraph 12 (A) above, as well as within the normally protected and interference-free contours of each station 
or proposed operation to which interference would be caused according to the Commission Rules. 


(NOTE: Sec the Standard Broadcast Technical Standards. All towns and cities having populations in excess of those 
given in Section 3.182(g) are not to be included in the tabulation of populations within the service contours. 
The 1950 or later Census Minor Civil Division maps are to be used in making population counts, subtracting any 
towns or cities not receiving adequate service, ani where contours cut a minor division assuming a uniform 
distridution of population within the division, to determine the population included in the contours unless a | 
more accurate cont 1s made.) x 
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4160 
Broadcast Application STANDARD BRCADCAST ENGINEERING DATA Section V-A, Page 3 


Attach as Exhibit No. map or maps having recsonable scales clearly showing the following: 


Figures 3, : and 11 | 
(a) Proposed antenna location ' 
(>) General character of the city or metropolitan district, particularly the retail business, wholesale 
business, manufacturing, residential, and unpopulated areas (by symbols, cross-hatching, colored crayons, 
or other means) | 


(c) Heights of buildings or other structures and terrain elevations in the ees of the antenna, indicating 
the location thereof. ' 

= i 
(a) Transmitter location and call letters of all radio stations (except amateur) and the location of established 
commercial and government receiving stations within 2 miles of the proposed transmitter location. Call letters 
and locations of broadcast stations, including FM and television, within 5 miles must be shown, 


(e) Terrain 


Does not apply 
If this application is for modification of construction permit state briefly as Exhibit No. the present 
status of construction and indicate when it is expected that construction will be completed. 


‘LT certify that I represent tho applicant in the capacity indicated below and that I have examined the foregoing statement of technical 
information and that it is true to the best of my knowledge and belief. 


G, Signatu: . 
(check ayers bor below) 


Walter F. Kean | 
TC) Technical Diroctor Aven Chief Operator 


EK) Registered Professional Engineor . | 
fl Consulting Engineer 


WALTER F. KEAN RIVERSIDE, ILLINOIS 


AREA & POPULATION SUMMARY 


EXISTING W AI T DAY 


Contour Area Population 


1000 mv/n 0.61 sq. mi. less than 18,000 person¢ 


25 380 1,279,571 
5  * 2,540 6,141,734 
2 5,880 7,083,035 
0.5 19,380 7 629,209 
int. Free PRaeDO 7,543,198 
Int. Area From WOSU 2,150 86,011 


PROPOSED W A I T NIGHT 

1000 mv/m 1.08 sq. mi. 3,068 persons 
25 . 398 © 3,962,056 
20.6 (Int. Free) 465 4,407,943 


5 1,268 5,816,720 
2.5 (Norm. Prot.) 2,390 6,358,615 


WFRFAA-WSBA P NIGHT 


0.5 nv/n : é 
(50% Skywave) 1,142,000 sq. mi. 20,567,416 persons 


Int. Free 1,071,300 18,401,914 


Int, Area from 
Prop. WAIT night 70,700 2,165,502 
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WALTER F. KEAN ° 
/ AREAS | 


rea within eacncontour was determined by measuring 


(7 The a 
These 


4ts area in square inches with a polar planimeter. 


areas were converted into square miles with a conversion 


factor computed from the scale of miles for each map. 


POPULATION 
| 


f The contours were plotted on Census Bureau Minor Civil | 
| 


For each contour @ tabulation was made of 


Division Maps. 
with @ notation of the percent 


all civil divisions included, 

i of each included within the contour. Where a minor civil 
| 

a@ivision was partly included within the contour, uniform | 


distribution of population was assumed within the division, 
and population prorated according to area included... The. 


population data for each civil division was obtained from| 


the 1960 U.S. Census. ; 
| 


r . Population residing within communities of over 2500 persons 


between the 0.5 and 2.0 mv/m contours were excluded Sromy be 
n the WF A A- 


totals. This exclusion was also applied betwee 


WBA P 50% 0.5 mv/m and 2.0 mv/m groundwave contour. 
| 


For the proposed 1000 mv/m contour a house count was) made 


a for each 


from the aerial photograph and four persons assume 


‘ house. 

| 
| 
| 
| 
| 
| 
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20.6 MVM 


PROPOSED NIGHT SERVICE CONTOURS 
} WAIT — SKW-L,JOKW-DA-N-U_— 820KC 
CHICAGO, ILLINOIS DECEMBER ,I966 


WALTER F. KEAN 

CONSULTING RADIO SNOINEERS 

NINCTCEN CAST QUINCY sTacer 
RIVERSIDE LLNS 


PROPOSED NIGHT CONTOURS 
WAIT SKW-LOKW-DA-N-U 820 KC 
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’ Pursuant to FCC Rules and Regulations Part = 
§1.566, Applicant now respectfully requests the (3) 
Comission to waive $873.21, 73.24, 73.25 and ea 
‘of the Rules and Regulations of the Commission and any 
other provisions of the said rules and regulations oa 
other requirements which might be deemed to bar 
consideration oz approval of the 
petitions the Commission to set the matter for oral 


presentation before the full Commi ssion. 


In support of this request for waiver and pe 


Cees 
for oral presentation, Applicant shows to the Commission 
an 


Exhibits 1, la and 5 which axe part of the said Appl ication 


and which ere attached hereto and made a part hereof. 


e 


The Commission may ir certain of 


its general rules and regulations in this case is the most 
desixrabie administrative device to grant applicant's request 


and thus give effect to applicaole constitutional limitations 
and recuirements and simultaneously to achieve the purposes 


‘of the Commission's allocation policies. 
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GERALD Ne SHIELDS 
tdvertising Agency 


TELEPHONE SU 4-8390 iS 


@ PUBLICATIONS @ RALIO @ TELEVISION § [& 


Federal Communications Commission 
Washington, D. C. 


Gentlemen: 


I am taking just a moment to write regarding the avplicat 
of WAIT for extension of their broadcasting time. 


oth a user and listener of radio I know the importance 
of encouraging the broadcasting of those radio stations that 
preform not only a commercial benefit, but a benefit to the 
community as a whole. [ 


| 
WAIT is such a station. There's is the finest AM station | 
broadcasting in the Chicago erea, 


It is with great sorrow that I am daily forced to turn off 
the radio in my office because WAIT must leave the air. 
; 


Gentlemen, I urge you as a public service to extend WAIT! 
broadcasting time. 


or 


Thank you for your consideration in this matter. 


Sincerely, 


-{ “ “~ p) = 
See € UY LK 

FORREST C, SHIELDS 

Gerald N. Shields Advertising 


March 17, 1967 
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March 17, 1967 
5000 East End Avenue 
Chicago, Ill., 60615 


Federal Communications Commission 
Washington, D.C. ; 


In re: Radio Station WAIT 
Chicago, Mlinois 


Gentlemen: 
The undersigned has no right, title or interest in subject radio station 


and is writing merely, as 2 devoted listener, to request that you give favor- 


able consideration to its application for extended service byond its normal 


operating hours. 
Some of the reasons prompting this request are as follows: 


In this day of Joud noise and music (?) and hard sell 
raucous announcing, this is the only AM Station in 
Chicago that consistently programs music that is 
listenable, will not wake the baby and not jar a driv- 
er's nerves when he needs all his wits about him on 
today's expressways. 


While there is always FM to turn to to dodge the 
other AM stations, there is net a single FM station 
in Chicago that programs such things as: a 5 min- 
ute news headline summary, frequent traffic reports 
during the morning and evening rush hours and com- 
petent and reliable weather information which, inci- 
dentally, is far more reliable than that given by the 
local weather "guessers” on other radio or TV sta- 
tions. 


Not all of us are blessed with FM receivers in our 
cars, and when WAIT is forced to go off the air 
shortly after sundown, we are forced to turn off the -’ 
car radio rather than be subjected to the cacaphony 
of noise which emanates from the other AM stations. 


| 
17 : 
I can think of nothing more enjoyable than the elimination of the announce- 
ment that comes out every evening '. . . in accordance with FCC regulations 
we are required to leave the air..." and it is urgently hoped that your office 
will give favorable consideration to the application to remain on the air in ac- 
cordance with their request. | 


Very truly yours, 


/s/ B. L. Sloan 


[164] | 


March 21, 1967 | 
2001 North 77th Avenue | 
Mr. Ross Hyde, Chairman Elmwood Park, Tllinois 60635 


Federal Communications Commission 
Washington, D.C. 


Dear Mr. Hyde, 


A few days ago, my husband and I heard radio station W.ALT., Chicago 
broadcast that they have petitioned the F.C.C. for permission to remain on 
the air for 24 hours per day. We are writing you at this time to encourage 
the acceptance of this request. : | 

They are truly dedicated to "the world's most beautiful music." Their 
selections are always in the best taste. I find them superior to PM. broad- 
casting because of their news coverage and community Benyicess and because 
the selections included a pleasant balance between vocal and instrumental 
recordings. | | 

We hope our comments are of service to you, and will, perhaps, influence 
your decision. | ee | 
Sincerely, | 
/s/ W. E. Sims i 


/s/ Mrs. William E. Sims 
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APR 19 1967 \ 


Comes now A.H. Belo Corporation (Bi e of WEAA, 


820 kc, Dallas, Texas, and opposes the "Request for Waiver and Petition 


for Oral Presentation” Station WAIT (WAIT) for the reasons set 


out below: 


1. WAIY cite: s Sections 73.21, 7 73.25, 73.182 of the Ruics 


and Regulations of the Commission, as provisions which individually or 


of the application tendered by WALT. The 


collectively preclude the grant 


seed to support waiver of the specified rules are in substance 


reasons advan 


arguments agai he adoption of, or for ‘ange in, these Rules. In 
short, they attack Anas: themselves. This is inappropriate to support 


: ’ . V1 : ” r . 
2 waiver of such rules. WAIT also requests waiver ef Vany other provi- 


sions of the said Rules and Regulations or other requirements which might 


z 
be deemed to bar consideration for approval of said application." It is 
not surprising that the request docs not con stain any sufficient justification 
for waiver ef rules which WAIT did not see fit to even specify. One of 


such rules, Section 73 A(b)(3 ), » clearly requires that the WAIT application 


be returned without consideration. (See also note following Section 1.571). 
V7 
2. Entirely apart from the specifically applicable rules and 
regulations which preclude (a) the consideration of and (b) the granting 
of the tendcred WAIT application, which would be more than sufficient 


ground to reject it if it involved a frequency other than an unduplicated 


719 


clear-channel frequency, the Commission's Clear Channel Report makes 


it abundantly clear that consideration of nighttime duplication on 820 kc 


is a:matter that should be considered in a rule-making rather than an 
application context. See Report and Order, Docket 6741, 31 FCC 565, 
21RR 1801, particularly the discussion therein (page 1809 et seq) of the 
resolution of the issues, and specifically paragraph 30 thereof (page 1814) 
which deals explicitly with 820 kc. The Commission's considered exposi- 


tion of its views with respect to the question of whether the remaining 


unduplicated clear-channel frequencies should be utilized for service 


with "super" power or multiple station use as possible alternative manners 
of serving the public, leave no room for any doubt that the breakdown pro- 
posed by WAIT has been rejected in principle by the Commission asa 
useful method of providing service on presently unduplicated clear channels. 
Unless and until the Commission makes a further rule-making determina- 
tion with respect to the now unduplicated clear channels, any application , 
for nighttime duplication on 820 ke is premature and should not be con- 


sidered. 


CONCLUSION 


WHEREFORE, in view of the foregoing, the Commission should, 
consonant with its Rules, reject the tendered application of WAIT and 


refuse io waive its applicable Rules which would provide for consideration 


378 : 


of such application at this time. The questions involved herein are 


; : | 
neither difficult nor complex and there appears to be no need for oral 


argument to, dispose of them. 
Respectfully submitted, 
A.H. BELO CORPORATION 
April 17, 1967 


[Subscription Omitted in Printing] 


[Certificate of Service Omitted in Printing] 
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UBLICAETONS, INC. tO 


euros: ITION OF CARTER PU 
PETITION FOR R ORAL PRESHNTATION 


REQUES® POR WAL VoR 2 AND 


Comes now Carter Publications, Inc. (hereinafter "Carter"), 


licensee of Radio Station WBAP, Fort Worth, Texas, and 


opposes the “Request for Waiver and Petition for Oral Pre- 
sentation” filed March 7, 1967 by Maurice Rosenfield, Lois F. 
Rosenfielc, Harold A, Weiss, Robert G. Weiss, and Devoe, 
Shadur, Mikva ane Plotkin, d/b as WAIT Radio, and respect- 
fully requests that the application be returned to the 
epplicant without action. 

I. The Reservation of 820 ke as a Class I-A Channel 

for Exclusive Use Nigonttime Is Lawful, and Servec the 

Puolic Interest. 

1. The Communications Act of 1934, as amended, requires 
the Commission to grant broadcasting facilities in the public 
interest, convenience and necessity, and to @istribute broad- 
cast facilities fairly, efficiently and equitably. (Section 


307). To effectuate these standards in the field of standard 


81 


broadcasting, the Commission has continuously concerned itself 


with the specific 
| 
“objectives of providing (2) some service of 
satisfactory signal strength to all areas of 
the country, (b) as many program choices to | 
as many listeners as possible, an@ (c) service 
of local origin to as many communities as 
possible.” (Clear Channel Report, 1961, 22 RR 
180). ) as | 
| 
Because of the physical behavior of radio signals, the Con- 
. | 


mission has found it necessary and desirable in the public 


| 
interest to classify channels in the stendard broadcest band 


| 
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| 
i 
| 
in order to achieve its objectives ag fully as possiole 
| 


(Ibdia.), and to afford different degrees of protection fron 
interference from other stations. (Rule 73.182(v)). As the 
Petitioner well knew when it acquired Station WAIT in 1962, 
the frequency 820 ke is reserved at night for unduplicated use 
in the United States by the licensees of Stations WBAP and 
WFAA, Fort Worth and Dallas, respectively, on a share-tine 


basis, | 


2. Contrary to peragraph 17 of Exhidit 1 of the subject 
application,which is incorporated by reference in the tele 
request, the classification of channels as indicated above is 
in no sense an anachronism. The very Report and Order in 
Docket 6741 cited in paragraph 17 shovs clearly (in ite first 
paragraph) that the Commission had had the matter of its 


classification of channels under study from 1945; the cited 


Revort was released in 1961. The Commission was, of course, 


awere of the phenomenon of directional antennas. Consequently, 


the matters raisdd oy the subject petition ere not concerned 


an concepts which have not been examined by 


imes. 

3. The Petition presents a distorted picture of the 
Commission's classification and treatment of the frequency 
820 ke in the standerd bruadcast band because of grievous 
engineering errors, misunderstanding (at least) of the role of 
programing in the classification of channels in the public 
interest, end the inability to recognize the significance of 
the natural v3 ty of the electro-magnetic 
radio epectrun. 


The Engineering Ba: Basis of the Recuest f ‘for 
Completely Erroneous. 


Sonerts allegations in peregraph 2, 3, 4, and 5 
fact, the whole technical basis for the 
rroneous because Petitioner incorrectly 


4S2 


understands the Commis I Rules as establishing a protected 
contour at night on 820 ke. (See the engineering statement 
attached hereto.) This contour is alleged, through misunder- 
standing of Exhibit 109 in the Cleer Channel Proceeding, to be 
the 0.5 mv/m 50% skywave contour. It is quite clear that the 


frequency 820 ke is a Class I-A clear channel which may not 


tae Sra 


be duplicated at night; conseouently there is no nighttime 
v GETS CS 


* 


_protected co-channel contour. In the words of Rule 73.1€2(v): 


a nn ees = 
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"Class I-A stations on chennels reserved for the 
exclusive use of one station during nighttime | 
hours are protected from co-channel interference 
on that basis." | 


That the frequency 820 ke is such a Class I-A clear channel 
is clear from the provisions of Rule 73.25. As a natter of 
fact, -the 1961 Revorbiend Order in Docket 5741 states that 
820 ke is one of twelve clear channels which are "reserved for 
future evaluation” for improvement of skywave service tHrough 
the authorization of higher power than the present maximum 


of 50 kilowatts. (Clear Chennel Report, Id. at pers. 25-29). 


5. The attached Statement of Carter's Engineering | 
Consultant, which is an incorporated part hereof, further 
destroys the technical basis of the waiver request by demon- 
| gstrating the error of assuming that WBAP/WFAA does net serve 
Goevocd its 0.5 nv/m 50% skywave contour; and the erroneous 
conclusions of Petitioner with respect to interference to the 
WBAP/WRAX” secondary service area, population, and “whi te 
area". While there is no point in repeating here the subs stance 
of the attached engineering statement, the Commission's stten- 
tion is invited to grossly inefficient nature of the WALT 
proposal: 80.55% of the area and 30.7% of the population in 
the normally protected (2.5 mv/m contour) of the proposed 


operation would not receive service. 
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III. The Programming Basis of the Request for 
Waiver is Irrelevant. 


6. he subject application and waiver request su 
\ 
etrate dramatically that the classification of channels for 
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service to the public should not be based on program pro- 


posals. In fact, the record seems to require the conclusion 


that the applicent's programming proposals and convictions 
are mere evanescence. Exhibit 5 of the subject application 


—-_—_—_—_—_—o—oOoo 


4 A x 3 K : : 1 
js almost a pious document in its “social consciousness. 


‘However, the Conmission is invited to the following statements 
of the applicant in 2 netter to the Commission dated Mereh 4, 
1963, and reaffirmed in the epplicent's renewal application 


(BR-604) executed August 25, 196k: 
"x % * padiots ability to cover news in 
is wholly inferior to thet of the print 3 
perheps also to television as well." (p>. 


“ene eudio medie could not compete eageinst the 
visual one in the @igcussion and educational 
fields." (p. 5) 


i round to living, to activity. 
2 3 i while driving an autonobile, 
while ir meme giving the vids a bath, 

or going to sleep oF dvecsing, 
and perh in more romantic moments." (p. 3) 


ty % * then a station serving the public 

has an oblisation either to cut down cr 

the talk = which kills the audience or is 

by it and thus falis on deaf ears, to stop any 
pretense or caricatures of news coverage in length 
and depth, and even to resist governuental 
preference for education or disetssion which 
educates no one or is hearc >y no one. In short, 
it becomes the station's obligation, if these 

ere its convictions -- as they ere ours -- to 
serve up music inrhythn end patterns that assist 
and complement normal activities rather than 
sound which attempts to kidnap the Listeners’ 
whole attention by the force of cacaphony. 
Consider in this connection the difference in 

the type of listening of concert goers and the 
radio audience. People who attend concerts 
listen seriously and intently -- sometimes with 
musical score in hand. When people are this 
serious about what they hear in music, they 
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rather attend concertS in person or listen to 
their own phonogreph records, personelly selected, 
On the other hand, good music via redio is iis- 
tened to casually, and perceived by the meses of 
mankind -as part of a pleasant environment." 
(p. 5) 
| 
| 
283 | 
. | 
| 
[1/"Furthermore, enormous changes have occurred 
in the great metropolitan centers with the 
development of suburodan living, expressways in 
the principal areas and explosive growth in 
automobile traffic. It may be that today ome 
of the major functions of radio is to serve 
the population on wheels on the expressways end 
highways. This if true has important implica- 
tions. The audience on wheels moving at high 
speeds cannot physically listen attentively to 
d@iscuesion, education or for that matter even 
news and what is more should not. A driver 
cannot simultaneously listen closely and 
attentively to talk and drive safely. At this 
level, if he tries, auto radio is as much a 
safety hazard as auto TV. This confirms our 
point that radio listening is casual, a background 
to activity -- in this case, driving."] 


| 
"We believe that the place of WAIT in ell of 
this is to present in the AM spectrum the good 
sounds of lovely melody -- mature music artfully 
put together with a relative minimum of talk or 
chatter or other discussions." (p. 7) 


7. The more objective, and less self-serving, facts 
| 


with respect to radio service in the Chicago area are found 


at paragraph 12 of the applicant's Exhibit 1: The area is 


served by more than 25 AM stations and sixteen FM stations. 


IV. Petitioner's Allegation of Denial of Freedom 
of Speech Is Erroneous. 


8. At paragraph 18 of Exhibit 1, the applicant alleges 


that the Commission has denied it freedom of speech under the 
| 


if 
First Amendment of the Constitution, reasoning by analogy: 


"Tt is aes though, by govermmental ‘action, the 
Chicaso Tribune, a morning paper, was pronibited 
ing evening editions, or a magasine sy 
trative fiat was Linitede to newsstand 
gales with circulation by mail denied." 


The Supreme Court disposed of this allegation in Nationel 


Broadcasting Co. v. United States (1942) 319 U.S. 190, 226: 


"We come, finally to an appeal to the First Amend-~- 


ment. * * * Freedom of utterance is abridged to 


many who wish to use the limited facilities of 
radio. Unlike other modes of expression, radio 
inherently is not available to all. That is its 
uniogue characteristic, and that is why, unlike 
other modes of expression, it is subject to 
governmental regulation." 

9. At paragraph 19 of Exhibit 1, the applicant makes 


somevhat more sophisticated alle as follows: 
455 
ve 


"Under the cecum Venice here where the limitation 
is shown to be grea ter wees is Reema to serve 
tion woule appear 
The answer to the allegation is that petitioner has been 
misled with respect to engineering matters, and the "limita- 
tion" complained of is appropriate and lawful. 
V. The Request for Oral Argument Should Be Denied. 
10. Because of the plethora of obvicus ecimscas and 
other errors in the reauest for waiver of the Commission's 
Rules, as shown above, it is submitted that cral argument on 
the subject petition would be unproductive and an inefficient 
use of the time of the Commission. Contrary to the alleged 
reason for oral argument, there are no metters of first 


impression presented by the applicant. 


WHEREFORE, Carter respectfully requests that the | 
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mission deny the said "Request for Waiver and Petition for 


Orel Presentation" and return the application to the appli- 


cant. 


1710 H Street, N. ¥. 
Washington,D.C. 20006 


April 17, 1967 


td 


Respectfully submitted, 
CARTER PUBLICATIONS, INC. 


ap f 
wy h ee 


Theodore Baron 


f If Ss 


4 2 Es thea 
Yh Me Ms ee + fee 
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Micheel Finkelstein 


SCHARFELD, BECHHOEFER & BARON 


Its Attorneys 


ENGINEERING STATEMENT IN BEHALF OF 
CARTER PUBLICATIONS, INC. 
. ON APPLICATION OF 
WAIT RADIO, CHICAGO, ILLINOIS 
FOR NIGHTTIME OPERATION 


Jules Cohen, being first duly sworn, says that he 
is 4 partner in the firm of Jules Cohen & Associates, con- 
aca electronics engineers with offices in Washington, 

D. C., that hée is a professional engineer registered in 

the District of Columbia and Commonwealth of Virginia, and 
that his qualifications as an engineering expert are a 
matter of recérd with the Federal Communications Commission. 
In behalf of Carter Publications, Inc., licensee of Radio 
Station WBAP, Fort Worth, Texas, the engineering exhibit 
associeted with an application cendered by WAIT Radio, 
Chicago, lllinois, on or about March 7, 1967, has been 
studied. ‘the instant engineering statement describes the 
results of that study. 

Radio Station WAIT is authorized presently to 
operate on the frequency 820 kHz with power of five kilowatts 
from sunrise, Chicago time, to sunset at the location of 
the WBAP/WFAA transmitter. By the application recently 
tendered, WAIT proposes to extend operating hours to unlimited 
time, employing power of ten kilowatts at night, with direc- 
tional antenna. Pursuant to domestic rules and international 
treaty, WBAP shares the unduplicated 820 kHz channel with 
WFAA, Dallas. 

In computing the effect on WBAP/WFAA, the engi- 
neering exhibit associated with the WAIT application treats 
the 0.5 mv/m 50% skywave contour as the outer limit of a 


—— 


"normally protected" secondary service area of WBAP/WFAA. 


= : 2 = 
Such treatment is inappropriate under Section 73.182 of the 


_——- 


Rules and Regulations of the Federal Communications 


Commission. 
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Subparagraph (1) of Section 73.182(a) (1) in 
referring to Class IA stations states that duplicate nighttime 
operation is not permitted except to the extent provided in 
Section 73.25(a)} and Section 73.22. A reference in the same 
paragraph to Class I stations being afforded protection 


nighttime to the 0.5 mv/m 50% skywave contour from stations 


on the same ~Channes. clearly applies only to duplicated 


Class IA chennels. 
~—ee  = 


The table included as Section 73.182(v) sets 
forth signal intensity contours of areas protected from 
objectionable interference. Footnote 7 to that table| reads, 
in pertinent part: 
"Class IA stations on channels reserved 

for the exclusive use of one station during 


nighttime hours-are protected from cochannel 
interference on\that basis. 


Section 73.25(a) of the Rulés designates 820 kHz as a 


unduplicated channel. 


‘The secondary service area of a Class TA und undupli- 


cated station does not stop at the 0.5 mv/m 50% sk wave 
céntour. When interference free, signal strength of less 
ee | 


than 0.5 mv/m provides satisfactory rural service-- | 


particularly during winter months in the northern part 


| l/ 


of the country where atmospheric noise levels are low.= 


| 
\ 
i 
H 
| 
i 


Section 73.182(£) of the FCC's Rules notes that all rural 
areas during winter and northern rural area in the summer 
may be served by signal intensity of 0.1 to 0.5 mv/m. 

Although the reference is to ground wave, the figures are 
applicable equally to sky wave, the ‘only difference “béing 


that the skywave service is not present 100% of the time. 
| 


1/ 
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Even if 0.5 mv/m were considered to be the minimum useful 
field intensity, that level of signal strength is available 
for percentages of time less than 50% well beyond the 0.5 
mv/m 50% skywave contour. Hence, the interference to the 
‘WBAP/WFAA secondary service area is far more extensive than 
indicated on the map of Figure 10 in the WAIT engincering 
exhibit, and the populations and areas affected would be 
far geceier than the 2,165,502 people and 70,700 square- 
mile area tabulated in the WAIT application. 

Recognition of the fact that the secondary 
service area of an unduplicated clear channel station is 
more extensive ‘than the 0.5 mv/m 50% skywave contour 
negates the statement in the WAIT engineering exhibit that 
no interference would be caused in a "white area". The 


proposed operation 0 of WAIT would Surely_ involve interfer- 


ence to the reception of secondary service — ‘from WBAP/WFAA 


ee ae eee 


in_at _ieast the States of South Dakota, North Dakota 2 and 
Montana. Examination af nighttime primary service analyses 
submitted in Docket No. 6741 shows that much of that area 
is witnout primary nighttime service. 

“ taterference to WBAP/WFAA, in addition to being 
violative of other Sections of the FCC's Rules, would con- 
stitute a failure to comply with Section 73.24(b) (4). The 


WAIT application is not in compliance with other portions 


of Section 73.24 as well. WAIT makes no claim that its 


proposed nighttime operation would provide primary service 
nisin oben Le nnn 


ee 
to any, area presently without primary service, nor would 


——— EE a 


it in fact do so. The application is therefore nor’ 
compliance with Section 73.24(b)(3) of FCC's Rules. 
pliance with seo" 


A further failure to comply with Section 73.24 
is with respect to subparagraph (a) of that section. On 


the basis of population and area analyses Submitted as 


91 
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part of the WAIT application, 30.7% of the population and 
80.55% of the area in the normally protected (2.5 mv/m) 
contour of the proposed operation would not receive' 


service, 


| 
s/ Jules Cohen 


Subscribed and sworn to before me this 12th day of April, 
| 


1967. 
Inez M. Brooks 


s/ 
Notary Publid, D. C. 


My commission expires 
January 31, 1971 A (SEAL) | 


[Certificate of Service Omitted in Printing] 
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OPPOSITION TO "REQUEST FOR WAIVER AND | 
PETITION FOR ORAL PRESENTATION" *| 


Clear Channel Broadcasting Service (CCBS), by its attorneys 


and pursuant to Sections 1. 41 and 1.587 of the Commission's Rules, hereby 
. 5 | 
submits its opposition to the Request for Waiver and Petition for Oral 


Presentation filed herein on March 7, 1967 with respect to the above -entitled 


application which seeks authority to change the hours of operation of WAIT 


92 


1/ 
from limited time to unlimited time on 820 ke, employing power of 10 kw 


kw day, DA-N. In support thereof, it is stated as foilows: 


T/ Class I-A Station WBAP, Fort Worth, Texas, shares 820 kc with Class 
J-A Station WFAA, Dallas, Texas. 


4193 


I. Identity and Interest of CCBS. 


1. CCBS, whose origin dates back to 1934, is an informal 


organization composed of cleven licensees of non-network owned Class 


2/ 


J-A Clear Channel stationsT 


4 


z. CCBS has actively participated in numerous Commission 
AM allocation proceedings (including the 1936, 1938 and 1945 Clear Channel 
Hearings, Dockets 4063, 5072-A and 6741) for the purpose of assisting 
the Commission.in determining ways and means of improving the service 

- 
rendered by standard broadcast stations so that all, not just some, of the 
residents of the United States can receive satisfactory (in terms of signal 
strength) broadcast signals. For far too many years, over 25 million 


people living in "whitc'' areas have not reccived even one satisfactory 


nighttime primary AM service and additional millions living in "gray'' areas 


Frequency (ke) Call Letters and Location 


640 KFI, Los Angeles, California 
650 WSM, Nashville, Tennessee 
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WLW, Cincinnati, Ohio 
WGN; Chicago, Illinois 
WSB, Atlanta, Georgia 
WJR, Detroit, Michigan 
WFAA, Dallas, Texas 

WBAP, Fort Worth, Texas | 
WHAS, Louisville, Kentucky 
WHO, Des Moines, Iowa | 
KSL, Salt Lake City, Utah 
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have received but one satisfactory nighttime primary service. It has long 


been beyond dispute that (1) primary service cannot be afforded th(any) 


significant number of the millions of underserved Americans, (2) service 


can be improved where needed (in rural and remote area s) only by improving 


skywave service and (3) skywave service can be improved only 3 preserving 


the too few existing Class I-A frequencies and authorizing Class I-A stations 


to operate with power in excess of 50 kw. 
in . 


ta 


Il. The WAIT Waiver Request. 


: ue | 
3. WAIT's arguments in support of its request that the Rules 


3/ 
violated by its application be waived” may be summarized as follows: 
| 
(a) WAIT could operate during nighttime hours on 820 ke 


without causing any interference to "white" areas within the 0. 5)mv/m 50% 


nighttime skywave contour of WFAA and WBAP. 
3/ WAIT requests “the Commission "to waive §§73.21, 73.24, 73.25 and 
73. 182 of the Rules and Regulations of the Commission and any other 
- provisions of said rules and regulations or other requirements which 
might be decmed to bar consideration or approval of said Application, " 
(Request, p. 2). 
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(b) The present protection afforded to WFAA and WBAP is 
"excessive to the point that it violates thé free speech and due process 
guarantees of the and Fifth Amendments of the United States 


Constitution and the confineme {f WAIT to Limited time operation denies 


it the freedom of specch protected by the Virst Amendment and results in 
a 


2 "competitive di vantage to WAIT. 
(c) "There is not now a single, locally owned and managed, 
entirely independent Chicago station authorized to operate at night which 
secks to provide radio programs for the Chicago audience generally," and 
of 


aceordingly, WAIT should be permitted to operate nighttime in order to 


"satisfy the wants of : t audience in the Chicago areca for mature 


music artfully programmed with a limited amount of talk and chatter, 


together with scrious, in de; ee discussions of public affairs and educa 
matters pz -ogramun ved at times of the day and week when en adult audience in 


the Chicago areca could listen‘to such serious-minded, mature programs, 


4, The ¥. AIT waiver request is fatally defective in that it 


fails to allege any facts which, if assumed to be true, raise a_prima facie 


resumption that a waiver of the rules violated and a grant of its application 
Pp } & PI 
to operate on $20 ke at night would serve the public interest. U.S. v. 


Storer Broadcasting Company, 351 U.S. 192 (1956). In substance, WAIT's 


Ween 
waiver request is but an w:timely petition requesting the Commission to 
reconsider and overturn its Docket 674 cision insofar as it retained 


ae eee 
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820 ke as an unduplicated Class I-A Clear Channel. WAIT asks the Com- 


mission to duplicate §20 kc, without any rule making proceeding} in 2 man- 
' 
| 


ner that would not ever accord Class I-A stations WFAA and WRAP the pro- 


tection the Class II-A stations envisioned by the Docket 6741 decision must accord 


195 


to the pertinent duplicated Class I-A Stations (protection to the 0.5 mv/m 


! * . 
50% nighttime skywave contour). Bes uals ee 
operation would net rovide any primary service to "white?! areas; would 
— | tink 
: 


cause interference to 2, 165,502 people residing in an area of ue, 700 
cause ine eS el 


square miles within the WFAA/WBAP 0.5 mv/m 50% nighttime skyw ave con- 
—— 


oe a 
samen: em, 


tour; would cause interference to additional areas and populations beyond 
ae Se ae 


would fail 
s — 


to serve 30.7% of the population and 80.5% of the area within its eee 
_— a El 
4/ 


normally protected contour. <A grant of WAIT's inefficient proposal would 
destroy the present potentist ‘of 820 ke for sani oved service to white" 
areas by the use of higher power and at the same time cause interference 


to millions of people now receiving nighttime skywave service from WFAA 


i 
ca 


and WBAP CHEE and beyond the 0.5 mv/m 50% nighttime skywave contour 
—e | 
=... 
of WFAA and WBAP, It is difficult to conceive of a proposal which so patently 
SS 


disserves the public interest. 
a ee 


oa the iceman sion's Clear Chan: les. ee 


Polici 


and Mu L Be 


Returned as Unaceepte bic. for Filiag. 


5. ‘The initial argument advanced in support of the WAIT 
waiver request is premised on a mis eading of the Commission's 1961 


Docket 6741 Clear Channel Decision (21 RR 1801 and 2+ RR 1595). WAIT 


of Jules Cohen filed herein on April 17, 1967 


ROi7- 

contends, im total oblivion of the nature of the 'white' area problem, 
that its application complies with the spirit of the Cominission's Clear 
Channe) policies because its nighttime propos sal allegedly would not 
objectionably interfere with the WFAA/WBAP 0.5 mv/m 50% skywave 
service to the northwest. WAIT advances the unsound theory "that the 
policy of thelCommniseion to enable service to 'white! areas is satisfied 
by protection of the Class I station skywave to the 0.5 mv/m contour. 


The “white” and "gray" area problem can be solved only by expanding 


skywave service, not by shrinking present skywave service to the 0.5 mv/m 


50% contour produced tb. _ power of 50 kw. 


6.' The Clear Channel Decision in Docket €741 was the 
result of a long and complex rule making procecding designed to find a way 
to improve AM service to "white" and "gray" areas. Although recognizing 


a) 


that nighttime primary service could not be extended to any significant 
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portion of the nation's vast "white" areas, the Commission amended its 


rules so as to look toward authorizing one additional full-tirde station 
\ 
(within specific geographic locations and subject to providing a first 
| 
nighttime primary service to either 25% of the nighttime interference-free 


primary service area or to 25% of the population residing therein) on each of 


5/ | 
eleven Class I-A Clear Channels.— With respect to these dpplicated 
Class I-A frequencies, the Commission provided that any Ci II-A station 


SSS ms 


operating during nighttime hours on those channels would be 


i a oe ere 


57 670, 720, 780, 880, 890, 1020, 1030, 1100, 1120, 1180 and 1210 ke. 
750 and 760 ke were also duplicated duc to treaty problems with Menico. 


138 : 


give complete protection against interference to the entire 0.5 mv/m 50% 
= EEE 


skywave service areas of the "duplicated" Claes I-A stations {21 RR ar 1819). 
oo 3 
7. Conscious of the fact that the 13 contemplated duplications 
: 6/ paoaeeere 
would not in fact solve the "white" area problem, —- the Commission pre- 
: | 


| 
served the status quo of 12 Class I-A Clear Channels in order to preserve 


a potential for curing the "white" area problem through the realization of 
the benefits of higher power (sce Pars. 10, 12, 16, 37 and 85 of the 1961 


6/ The envisioned Class II-A stations will provide a first nighttime 
“service to but a handful of the over 25 million "white" area residents, 


Z/ 640, 650, 660, 700, 770, 820, 830, 940, 870, 1040, 1160 and 1200 ke. 
The Commission's 1962 Memorandum Opinion and Order made it clear 
that some, if not all, of the 13 "duplicated" Clear Channels should be 
considered for higher power (Pars. 9, 37 and 38). : 


Report and Order). After careful consideration of numerous circumstances 


affecting each channel, “he Comission concluded in its 1961 Report and 


Order (21 Rit 1801) that $20 ke was one of the I-A channels best suited to 
the preservatio: sossibilitics of improving service to "white" areas 


through utilization of higher. power (Par. 30), In its 1962 Memorandum 


_-—— —— Es 


Opinion and Order (24 RR 1595), the Commission emphasized that the 


ec LS 


“extensive potential” Oke "should be retained pending a final deter- 
“mination on the merits of higher power" (Par. 45). Obviously, a grant of the 
WAIT application would be lly incompatible with preserving the extensive 


potential of $20 ke. 


Moreover, there is no basis the Clear Channel Decisicn 
on that the protection of the sccor dary 
-¢ of an unduplicated Class I-4 Clear Channel station 


necd not be wtensive than the 0.5 mv/m 50% skywave contour. Contrary 


& 


to WAIT's allegation, the reference in Sectien 73.182(a) to Class I stations 


being afforded protection at. night to the 0.5 mv/m 50% skywave contour from 
os — - — 


stations on the same chant r to duplicated Class I-A channels. 


Accordingly, the WFAA/WBAP population and areas which would in fact receive 


8/ In this connection, WAIT stated as follows: "Section 73.182 of the Rules 
and Regulations of the Commission prescribes the engincering standards: of 
allocation generally. Section 73,182(2)(1)(i) provides that Class J stations 
such as WFAA/WBAP shalt be provided protection in the nighttime from 
tations on the same channel to the 0.5 mv/m fifty percent skywave contour. 
Section 73.182(w) defines the minimum ratio of the field intensity of a 
desired to an undesired signal for interference free service as 20:1" 


(Exhibit 1, pp. 2-22). 


ed 
° 
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interference is greater than the 2,165,502 people residing in an area of 70, 790 


Square miles shown in the WAIT application, Furthermore, lbased on the 


nighttime primary service analyses submitted in Docket 6741, the proposed 


nighttime operation of WAIT would involve interference to ths reception of 


_ secondary service of WFPAA/WEAP in "white" areas located in South Dakota, 


North Dakota and Montana. A grant of WAIT's applica Aiea eres efore, would 
- ne 


exacerbate rather than ameliorate the "white" and "gray" area problem, a 
meee ne Sei snvlareieete oh Satis eh eee 

, | 

recult totally counter to the basic objectives of the Commission's Clear 


Channel decision. | 
200 


| 
| 
WAIT's Alicgations | Concerning Violation _ 
“oft ‘the Firs First t and F F ifth | Amendments | Are 


“Wholly Ww ithout t Me3 rit. 


9. WAIT next alleges that the present limitation on its 


a | 


use of 820%kc (limited hours) must be eliminated because it: (a) is so 


"excessive and undue" that it "may be beyond the power of the Commis- 


sion" (Exhibit 1, p- 4); (b) "contravenes basic American principles and is 


in violation of both statutory and constitutional limitations on jadministra- 


| 

|e 

+ 

tive action contained in the Communications Act and the Fifth, Amendment 

to the Constitution of the United States, respectively" (ohio 1, p. 8); 

(c) “places WAIT at a competitive disadvantage in the Chicagé market with 
* | 


no compensating advantage to listeners in other areas" (Exhibit 1 1, p. 4); 


and (d) "seriously impairs its ability to communicate with its audience so 


100 


that [it] is denied the freedom of speech protected by the First Amendment 
to the Constitution of the United States" (Exhibit 1, p. 8). 

10, WAIT's broad brush allegations ave patently without 
merit. WAIT's license confines its operation from sunrise, Chicago time, 


to sunsct #t the location of the WFAA/WBAP {ransmitter due to valid 


. 


allocation rules duly adopted by the Commission pursuant to authority 


eOL 


2A. 


granted it by the Communications A 34. WALT's license docs not 


expressly or by implication give it a right to serve any particular number 


of listeners or any particular geographical area at ali hours of the day. 


Indecd, Section 309(h) of the Communications Act specificaliy provides 
eee ee - 
ae oN 


U not vest jnihe licensee any right to operate 
2 CES 2 


a ————— 


~~ 


the station nor any right inthe use of the frequencics designated in the 
ease a a = 
ee 


license beyond the term thereof nox_in any other manner than authorized 
—— ET, . 


oo 
r —— —— 


thercin."' It is well established that refusal by the Commission to grant 


Loa 


an application for new facilitics or to renew a license is not a taking of 


property within the ambit of the Fifth Amendment. See Trinity Methodist 
m _———<———————S oor —~— 


Church, Smith v. ERC, 61 App. DC 311, 62 F. 2d 850 (1935). 


SS 


ll.) If WAIT's view of the guarantees of the First Amend- 
ment is correct, it would, as the Supreme Court has said, ". . . follow 
that every person whose application for a license to operate a station is 


denied by the Commission is thereby denied his constitutional right of 
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free speech."' NBC v. U.S., 319 U.S. 190, 226 (1943). But, as Mr. 
oo —— | 
Justice Fr ankfurter explained in that case: | 

"Preed om of utterance is abridged to many who wish 
to use the limited facilities of radio. Unjike- ether miades of 
expression, radio inherently is not avai le to ail. That 


ee 
is its unique characteristic, a and that is why, un unlike other 
modes of expression, it ect to governmental regula- 
—- —— 
tion. Because it cannot be be Xx 
use it it must be denied... . i i Sy ateaNes e 
Pee . 
by Congress in the Communications Act Of 1934, was a proper 
exercise of its power over commerce. The standard it pro- 
vided for the licensing of stations was the 'public interest, 
convenience or necessity.' Denial of a station license on that 
ground, if valid under the Act, is not a deniallof free speech.’ 
Id. at p. 227. 


RO 


12. If WAIT's view is carried to its logical end, we would 
have to revert to the chaos which existed in 1926, when no federal authority 
existed to promulgate and enforce allocation rules. In Carte tet Mozuntain 

: “ = a 
Transmission Corp. v. FCC, 25 RR 2055, 2060 (1963), the TINE Court of 
ena 
Appeals pointed to the illogic of WAIT's assertion: 


"It may be assumed that any denial of a license to 
transmit radio or television programs keeps off the 
air, and hence deprives the public of, the matérial 
which the applicant desires to communicate. But that 
does not mean that the Commission must grant every 
license which is requested. Nor does it mean that the 
whole statutory system of regulation is invalid. Quite 
the contrary is true: a denial of a station license, 
validly made because the standard of 'public interest, 
convenience, or necessity’ has not been met, is not 
a denial of free speech." ; 


13. WAIT's allegation that limited time operation places it at 


a competitive disadvantage with unlimited time stations in the Chicago area 


no bearing on whether jt would serve the public interest to waive the rules 


ate competitive cons -efions Gonat enter inte lic interest 


's allocation policies. The fact 


petitive disadvantage vis-a-vis unlimited time 


f no consequence since its application docs not comply with 


the public interest allocation standards esiablished by the Commission, 
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_the Cornmission! 


Policies. 


14. WAIT's third allegation in support of its waiver request 
s basic allocation rules and policies is 
warranted here inorder that it may "satisfy the wants of the adult audience 
in the Chicago aoe for mature music artfully prog 
amount of talk and chatter, together with serious, in depth discussion of 
public affairs and cducational matters programmed at times of the day and 
veck when an adult audience in the Chicago area could listen to such 
serious-minded, mature programs" (Exhibitl, p. 7). In this connection, 
WAIT alleges that "there is not a single, locally owned and managed, 
entirely independent Chicago station authorized to operate at night which 
seeks to provide radio programs for the Chicago audience generally" 


(Exhibit 1, ». 6). In support of this proposition, WAIT has submitted a 


3/ 
sclective analysis of the comparative programming of Chica 4 stations 


(Exhibit 5, pp. 4-6). 


. | 
15. Even assuming, arguendo, the validity of WAIT's program 


analysis, a programming proposal does not constitute a proper basis for 
permanent waiver of basic allocation rules and policies of th¢ Commission. 
————_____* 
— 


9/ There is no discussion in the WAIT waiver petition of the programming 
formats of FM stations licensed to serve Chicago. 


rO04 


The need for a particular format ina given markct can and does change 


from time to time. On the other hand, service and interference factors, 


governed as they are by the physical laws of nature, are not variable 
and fluctuating as are the needs of the public for certain types and kinds of 


programs, and hence are more properly the essential threshold criteria 


i 
c 


for evaluating whether a particular broadcast proposal is in the public 


interest, 


16. As Commissioncr Cox recently stated, an applicant's 
| 


rogram proposals, no matter how great the nced for the pro josed 
P Pp Pi 
: | 
programming, are not an appropriate basis for waiving the Commission's 


Rules governing the allocation of broadcast facilitics. Semrow Broad- 


casting Co., 7 RR 2d 645, 652 (1966). Commissioner Cox noted: 


ae = Nanas | 
i | 
“Once an allocation is made, it is for all practical 
purposes permanent - but programming is flecting: 
Under the Commission's policies, the licenséejis 
under a duty to ascertain the needs and interests of 


————_ 
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the area he serves and to mect those necds. He is 
expected to change his programmning if he finds 
heres needs and Sipe ois. Also, a change in 
ownership may b 2 change in emphasis wh rich, 
while responsive to eae in of the needs and interests 
of the area, may be completely different from the 
programming basis upon which an allocation change 
might have been predicated. | ui bid. 


on the 


i . . . 

17. WAIT requests the Commission to sct this matter for 
ral presentation before the full Commission "fijnasmuch as this appears 

to be a matter of first impres sion and in order to facilitate disposition of 


the said Application. " Contrary to WAIT'S allegation, the issues involved 


herein are not a matter of first impression. Rather, the allocation rules 


and policies in question have been exhaustively examined by the Commis - 
sion and its predecessor, the Federal Radio Cornmission. The only novel 
———— 


aspect of the WAIT propos sal is its contravention ef so many of the Com- 
ees en 
's allocation rules and policies. As demonstrated herein, WAIT 


a 


eed any facts which, if assumed to be true, raise a ‘prima facie 
resumption that a grant of its roposal would be in the public interest. 
g F 


Oral argument would, therefore, serve no uscful purpose since a determina - 
arin — a 


_———— 


cc 


—— 


tion can be made on the basis of the pleadings filed. Wide Water Broadcasti 


Co., 24 RR 536 (Rev. Bd., 1962). 


——————————— —_— 


pues 
—o 


| 
| 
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WHEREFORE, for the foregoing reasons, the Commission 
. | 
is requested to deny WAIT's request for waiver and petition for. oral 
. | 


presentation and return its application as unacceptable for filing pursuant to 


206 | 


he Commission's Public Notice (B-11533) released October 27; 1961. 


[Subscription Omitted in Printing] 


(Certificate of Service Omitted in Printing] 
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OPPOSITION OF MIDWEST RADIO~TELEVISION INC : 


| 
| 
Midwest Radio-Television Inc. (WCCO), Minneapolis, 
—_——_—______":--—'—------—-'——--+ nae 
Minnesota (hereinafter "Midwest"), by its aytorneys, opposes 
the "Request for Waiver and Petition for Oral Presentation" 
filed March 7, 1967 by Maurice Rosenfield et al d/b/as 
WAIT Radio (hereinafter "WAIT'), and in support thereof states 


2s follows: 


1. WAIT, Chicago, Illinois has tendered for filing an 


application to increase facilities on 820 kc. from 5 kw L-WFAA/ 


WBAP to 10 kw fulltime, operating with a directional antenna 

at night. In an accompanying “Request” and "Petition" it 

seeks (1) a waiver of Rules which might be deemed tb bar"con- 
sideration or approval"of the application, and (2) need. presenta- 
tion of the matter to the Commission en banc. The relief 
requested should be denied, and the application should be 


dismissed. 


106 
wes 
2. CCO operates as a Class IA station at Minneapolis, 
Minnesota on 830 ike with 50 kw, non-directionally. It has 
A 


also tendered an/application to operate with 759 kw, with 


directional antenna at night. Midwest will be adversely 
aes See tahemnsere 


affected by the proposed operation of WAIT. 

—————— a 

3. WAI'S's reauest for waiver of pertinent Rules to permit 
consideration of its fulltime proposal is based on (1) the 
argument that the proposal will achicve the purposes of the 
Commission's allocation policies, especially those relating to 
clear channels, and (2) the claim that it is under a competitive 
disadvantage in the Chicago market resulting from its fluctuating 
“daytime” hours of operation and there is need in the Chicago 
area for "mature music" on a fulltime basis. The showing made 
s completely inadequate to justify the waiver requested. 


a) WAIT claims that its fulltime operation as proposed 


would achieve the purposes of the Commission's allocation 


policies for standard broadcast stations, by providing an addi- 
tional nighttime service in the Chicago area without causing 
interference to WFAA/WBAP's 0.5 mv/m 50% of-the-time skywave 
service to any white area in the "northwest." 

Even if the! claim with respect to interference were true 
(WRAA/WBAB presently serves and with super-power would mote many 
other areesthan that "northwest" of Dallas/Fort Worth, and 
interference would be caused to its skywave service in areas 
both beyond and other than those admitted), it_is insufficient 


ee 


to justify a breakdown cof a clear channel. A dominant station 
eeteneneeenniianenet ees 


on a clear channel such as WEAA/WBAP, is presently "ees igned to 
render primary and secondary service over aa extended area 


and at relatively long distances" (Rule 73. }-21(a) (1)) to provide 


° er ms 


service not merely to "white areas", but certai inly also to cther 


~_— OF te, es 
i 
| 


areas where primary service | is deficient. 


cr oe 
- 


Moreover, any evaluation of the merit of the vadver request 
must encompass not only the nature and extent of the service 


lost, but also the need for the service to be gained. if there 

| = 

is one place whose need for additional Service is minimal, it 
—_—- — sae er Se ek, 

is in metropolitan Chicago, where, , as WAIT States, | there are 

— naan = > Se 

Cay more than 25 AM stations and 16 FM stations Gene? 


on 8 ea ee a ee ean ne eeeenaeeeeeyemarearoerenees tee 


par. 12). 


The present request does not meet the thres shhold) require- 


ment of Rule 73.24(b) that 25% of its night service area be 


| 
“white” area (or even any of the other recognized high- 


priority tests for needed service (2nd primary service, ist local 
service etc.) prescribed for assignments which are within the 
Commission's allocation rules. A fortiori, t ei, therefore, nust_a 


proposal which requires Sic_moditication in one of the 


Commission's prime allocation rules be subject to dismiss sal. 

b) WAIT claims, however, that its competitive disadvantage 
from restricted and fluctuating hours and the need for a 
fulltime "mature music" service in the Ca scae area justify 


the basic change in allocation policy which a grant of its 


proposal would represent. 
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Cae 

The daytime and fluctuating hours of operation of which 
WALT complains are inherent in the allocation policies the 
Commission has adopted’ for the benefit of the whole country, 
particularly the underserved portions, a5 contrasted with the 
benefit of those areas like Chicago which are already almost 
surfeited with service; these characteristics are not only 
applicable. to many other daytime or Limited time stations on 
clear channels with comparable arguments for special treatment, 
but were applicable at the time the present owners acquired WAIT. 

Even if the need WAIT alleges exists for "mature music" 
programming in Chicago, it can hardly compensate for the loss in 
service in underserveG areas or the major breach in 
broadcast allocation policy which the WAIT proposal would pro- 
duce. Moreover, allocation policy obviously cannot be based 
upon such transitory and subjective considerations as particular 
programming, needs of an area at 2 particular time or the specific 
program proposals of 2 particular station owner. 

Tne Request for Waiver has made an insufficient showing 
and should be denied. The application shoule be dismissec. 

4. No need for the unusual procedure of "oral presentation" 


to the Commission has been established. The pleadings filed by 


WAIT presumably make the best case it can and can be relied upon 


to assess the merit of the waiver request. 


May 10, 1967 


{Subscription Omitted in Printing] 


[Certificate of Service Omitted in Printing} 
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REPLY OF WAIT RADIO TO THE OPPOSITIONS, 


WAIT Radio by its attorneys replies as elise 
tothe oppositions heretofore filed by carter Publi- 
" cations, Inc..(WBAP), A. H. Belco Corporation (WFAA), 
Clear Channel Broadcasting Service (CCBS), and Midwest 
Radio-Television, Inc. (WCCO): 
RAS 
as Contrary to the assertions in all of the 
oppositions, WAIT Radio does not in this proceeding 
attack the 2 GLEE channel" doctrine or policy of 
‘the FCC or = se reconsideration or revision of the 
"clear channel" rules designed to Sites Sat 
| 
policy. On the contrary, WAIT explicitly recognizes 
the Commission's commitment to its oneestand ans aae 
"clear channel" policy and asks only for a waiver of mace 
. the rules effectuating that policy as they apply to 
this case. The basis for the WAIT request is a point 


apparently of first impression to the FCC, to wit, 


that under the circumstances of this particulay case, 


technology now makes possible nighttime co-existence 
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of WAIT on a cieaxr channel (820 ke) without conflict 
in any way with the policies unde erlyitig the “clear 


channel" rules. 


7 


2, Use of its power of waiver of rules and 
regulations of general applicability to meet the needs 


| 
ituations may well be the most effective 


€ «> 
216 
regulatory tool of the Commission, To deny its use 
in connection with probleis such as the use of 


Nelear channels" which have plagued the Commission 


for many years would indeed hamper and hindex the 


Commission's regulation to no useful purpose. 


It is: astonishing that our opponents should 


r 


\ in this proceeding, but nain others, confuse the 


\ 


\ai fference between rule-making and waiver. For 


} 
éxample, in File No. BALCT-283, etc., counsel por 


CCBS have heretofore’ themselves filed a request for 
\ 


waiver from the TV multiple ownership rules of = 


FCC on behalf of WGN of Colorado, Inc., 4 and petitioned 
' 


for ect presentation of that request -- a PRO SSEEC 


aa 
exactly parallel to that here. It can hardly be their 


- ” 
we 


point ‘that the only rules and regulations of the “Bec 


11] 


no ee Q 
“.not subject to the Commission's long-established 


waiver practice are the "clear channel" rules and 
\ ’ | 
\ : | 
that these alone remain sacrosanct from waiver. 
\ | | 
\ i 
3.\ The "clear channel" policy and the rules 
iS - ’ ‘ i 
‘ iH 


effectuating it have a clear-cut regulatory“purpose or 


Fis _ A n 1} 

ae i 
24"? 

objective, That purpose is not to create a few 

strong and paramount facilities on certain prime 


oa. . “ . : 
radio frequencies as things desirable in and iof 


themselves. Nor is the purpose to discipline the 


. industry by silencing some stations at night. 


The "clear channel" doctrine and the related 


rules mean that some, or all but one, of the stations 


on a selected frequency will be silenced at night so 
| 


as to enable the remaining station or stations on 
at a's | = 


. eee we I. 
the channel so cleared to radiate via unobstructed 


ig 


nighttime skywave into remote areas too thinly 


populated to support local radio stations serving 


such areas with a primary or groundwave signal. 


etc., Docket No. 6741, 21 RR 1801, 1805-6). 


q 


regulatory purpose is thus to provide some ki 


eek 
a service to areas which otherwise would have nothing 


7 


at een These areas have been characterized as 
\ 
Mehite™ areas. The theory is that to provide something ~ 
\ . ae A F , - ee ‘ 
\ 218 
better than nothing in the “white areas eeeen 
ekywave ranks higher on the scale of comparative 
values than an additional groundwave of the silenced 
station in a given metropolitan area, even though the 
- groundwave signal so lost is of excellent ‘quality and 
a skywave is inevitably erratic. The thesis is that 
it is worth the sacrifice of an additional groundwave 
‘in some places to get a skywave signal into the “white” 
areas. The regulatory purpose in other words is 
clearly to benefit the “shite areas, not to benefit 


the stations for whose signal the channel has been 


cleared. 


tes ‘We have shown that in this particular case 
and orm this particular frequency, 820 ke, our Beencsed 
directional antenna makes possible the achievement of 
the same objective, namely radiating an unobstructed 
skywave service From Texas to the "white" areas, with 
a paxtial instead of a total silencing of WAIT at night. 


“Because of the mileage separation between the transmitters 
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of the Texas stations ‘and WAIT and their relative 


geographic positions, WAIT could provide a superb 


additional Signal to the Chicago area at night 


“through a directional antenna array without obstructing 


SE any way. the skywave service of the Texas stations 


to ‘the "white" areas located within the 0.5 vm eee 


skywave contour of the Texas stations. 


| a 


As our Engineering Statement shows, a 


four~tower in line directional system, erected|on’a 


ee 
tract southwest of Chicago and acquired at a land 
| 


cost in excess of $400, 000, WAIT can limit any fn all 
\ 


ceo or obstruction within the 0.5 nv/i 50% 
"skywave contour of the Texas stations to a territorial 
“crescent 100% served via groundwave from eet Bate 
In short, the full policy objective of preserving 820 ke 


as a "clear channel" can be achieved without gratuitously 


Nchrowins away a superb additional groundwave service at 


) per 


night in the Chicago area. In light of the Congressional 


mandate that radio communication services be "efficient" 
\ : A 


R20 | 


(see 47 U.S.C. 6151), maximizing the use of available 
he 
' * xadio frequency resources to avoid their waste is in: 
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the public interest as well as is. utilizing them tc 


“+ pro-side some sexvice for as many people as possible. 


5. Inasmuch as in their statements of opposition 
our opponents have overlooked, ignored, or confused 
: the fect that WALT seeks a waiver, not rule-making or 
re-consideration of the "clear channel" policy of the 
FCC, it is not surprising that they similarly misunder- 
stand our constitutional points. We of course do not 
urge that allocation of radio frequencies, as such, 
violates the First Amendment. Accordingly, NBC v- U.S-> 
319 USS. 190 (1943), relied upon by them, hasixio 
“application at ell to this case. Nor do we contend 
that silencing the speech of sume stations at night 


by FCC rule per se violates the First Amendment . 


—s 


; eae 


What WAIT does urge is that totally silencing its 


speech at night when a partial silencing through a 


nighttime directional would just as effectively achieve 


=3 
224k 

the Commission's policy amounts to the excessive 

use of regulatory power which the Supreme Court 

characterized as “over-breadth" and so Beare 


condemned in Shelton v. Tucker, 364 U.S. 479, 
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"488-489 (1960), and Keyishian v. Board of Regents 


U.S. 
589 (1967). 


: 
In the latter case, quoting with appr oval 


a 
fra the Shelton case, the Supreme Court observed: 


"But ‘even though the governmental 
purpose be legitimate and substantial, 
that purpose cannot be pursued by means 
that broadly stifle fundamental personal 
liberties when the end can be more 


narrowly achieved.’" (Emphasis added.) 


Again, also in Keyishian, the Supreme Court 
‘ pointed out: | 


"We must emphasize once again that 
‘precision of regulation must be the 
~ touchstone in an area so closely touching 
, our most precious freedoms' N.A.A. C.P. v. 
Button, 371 U.S. 415, 338; 'For standards 
Of permissible statutory vagueness are - 
Strict in the area of free expression.... 
_’ Because First Amendment freedoms need | 
breathing Space to survive, government 
may regulate in the area only with narrow 
specificity.’ Id., at ee 433." _ Gimphasis 
added). : : = 


ripe | 
ze 


Radio, like the other mass communication media, 
\ | 
is as sensitive a resource of freedom as the class sxbor 


ve 
. ane 


cal social reform organization, and radio is equality 
part of the '' 'maxket place of ideas." Accordingly, 
‘ \ i 
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jo like cther means of communication requixes, and 
it 


under. the First Amerdment is entitled to, basic 


= 


protection against excess or “over-breadth" in the 


use of regulatory power. 
\ 


\ pee 

\ Indeed, it would appear that the FCC secks to 

avoid erecetre reguiation and Nover-breadth"., Ina 

sense this has even been recognized by CCBS. Of the 

eleven nexoo: eee catalogued by CCBS at page 2° 

of its opposition here, at least five share theix 

channels with stations in Hawaii, Alaska and San Diego 

with Commission approval and yet remain members of CCBS. 

The Hawaiian and Alaskan stations operate One Giecetonatlye 


but the San Diego station which co-exists on 760 ke with 


both WIR at Detroit and KGU at Hawaii uses a directional 


r a: 


antenna at night. A nighttime directional antenna 
nid 

system for WAIT of the kind proposed would produce 

an identical relationship between WAIT and WFAA/WBAP 

on 820 ke in the sense that there would be no 

obstruction to the skywave service of the Texas stations 
“Sn any "white" area. A refusal to permit co-existence 

under these circumstances deprives WAIT of rights 


gécured to it by the Constitution. As has been 
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observed, the purpose of clearing a channel is to 
benefit "white" areas, not any vesemeania station 
for which a channel is cleared. Accordingly, we urge 
further that if co-existence is not permitted under the 
‘circumstances here, the Constitution may require rotation 

Sor PESERE of the "clear channel” privileges among all 
stations licensed on a particular frequency by analogy 
to the sae opportunities to speak provided under | 
Roberts Rules of Order. | 

Since a limitation on the use of its property 


by WAIT is involved, we suggest that the Fifth as/” 
i 


well as the First Amendment is violated by excessive 


- 
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or Wisc regulation, 


6. Our opponents seek support for their | 

case by emphasizing the vast geographical areas. 

; in the United States served only by skywave with 

a nopetacion in such areas exceeding 25,000,000 
“people. They seek to commingle "white" and verey” 


areas (the latter a characterization es their own 


things. One is the service to "white" areas within 


the 0.5 mv/m 50% skywave contour of WFAA/WBAP. 
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Another is the availability of their skywave signe] 
to the non-"white" areas within that contour. The 
third is the possibility of reception of that skywave 
sigy al on occasion in areas beyond the most distant 


limits of that contour. 


It is essential both to an analysis of 
Commission policy and to achievement of the precisicn 


7 
$3 


which the First Amendment requires of governmental 
regulation in this subject matter that these three 


aspects of the matter be kept separate. As we have 
or 
RRS 


already shown, the service of (fFAA/WEAP to the / 
i 


\ 
“white” areas within their 0.5 mv/m 50% skywave 
\ 


f 
\ f 


conteur would not be interfered with or affecte 


e 


‘ 


in any way by WAIT's directional co-existence with 


a8 


them'on §20 kc. Whatever service WFAA/WBAP now 
7 \ = “ 
renders to those "white" areas, they would continue 
: ‘ ba a Sa 
to render under our proposal as well and this 


engineering point remains unchallenged. 


4 
\ ’ 
\ 


We turn therefore to an analysis of the other 


two aspects. 
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A. The skywave signal in non~ "white" are2s. 


Unable to point to any threat of impairment 


. of ‘their service in any "white" area, our opponents 


scramble to discover a totally new justification 


‘for the "clear channel" rules. They argue that the. 


“clear channel" policy underwrites total protection 


of their skywave in areas adequately served by ground- 


wave of cther stations. No evidence is offered by 


RRS 


ESE nor can there be, that any of the desea who 


receive . groundwave service from one ox more ioeall, 


regional or Class I stations are in need of, rely 
upon, or in fact ever listen to the skywave signal 


ra 


Pores Texas. 


Moreover, as eae Commission's rules and 


regulations recognize, the radio audience, and the 
r 


‘Commission, always prefer primary groundwave service | 
aN to an intrinsically erratic skywave signal. Reflecting 
3 \ene historic position of the FCC staff, the FCC!S 

Chairman at the time of the last "clear channel" order 


reported to Congress: 


\ 
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}! 
"Moreovex, the service which would be 
rendered by the stations would be local 
in character, < to provide the local 
news and weate ublic issues, and other 
material of ‘spe interest to the people 
of the service . As has been brought 
out in earlier sessions, 1-A stations, 
while likely in many instances presenting 
‘ programming of high quality and interest, 
isimply cannot fill the needs of their vast 
skywave service areas for broadcast material 
of local significance. This fact, I believe, 
along with the technical limitations 
5 | to cut down the extent to 
itch listeners at far distant points rely on 
I stations.” 
! 


Ree 


. 


Clearly, the objective of the "clear channel" 


policy is to silence some stations at night so. . 
‘that the skywave signal will go unobstructed into 
“white areas, not to provide multiple choices 


between skywave signals and groundwave signals 


: 
e 


in non-"white" areas. The latter cannot be a 
subsidiary. purpose of the "clear channel" policy 
for it would involve an irrational preference 
for multiple services in some non-"white™" areas 
as compared with multiple services in Sue 
areas. For example, the cities of 
Peoxia and Louisville are among the larger cities 
. located in the non-"Wwhite” interference 


> erescent where WAIT’s proposed nighttime service 
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| would conflict with the skywave of the Texas $tations. 


| 
‘The claim of our opponents that the "clear channel" policy” 


protects the WFAA/WBAP skywave in non-"white" areas 


RRS 
"would mean that an additional. skywave service from 
Texas into those cities -- both of which are well 

a 
served with local primary services -~ ranks higher 

) | 
on the scale of comparative values than an additional 
‘full-time service in Chicago. Or put another| way, 
our opponents argue that an additional service via 
a poor skywave signal at that, to the 2,200, 000 
people in the interference crescent necessarily 
serves the public interest better than an additional 
groundwave service to the 7,000,000 people in. the 
Chicago area, The Commission itself, of course, 


- has never sought to justify the "clear channel" 


policy on any such basis. < | 


sf i i” 
B. White areas beyond the outer limits of the 


0.5 mv/m 50% skywave contour. 

Our opponents further distort the Bernese of 
the "clear channel" policy in the ix opposition to; . 
ae proposals. They urge that the skywave PrOceceion 


22 


of.a Class I or “clear channel" station is not H 
7 ; . : fk 
limited to its 0.5 mv/m 50% skywave contour and 


\ 
@ 
RRO 
\ } 
that a signal as poor as that within a 0.1 mv/m. 
. . t] 
50% skywave contour is worthy of protection. 
. ¥ : 
\ é 
‘+ In this connection the attention of the 
ae ms 


Commission is called to Section 73.182(a) (1) (4) 
which provides: 


eae aig “phe Class I statious in Group 
{-A are those assigned to the channels 
allocated by 873.25(a), on which, except 
to the extent provided by that section 
and by §73.22, duplicate nighttime oper- 
ation is not permitted. The power of 
these stations shall not be less than 
50 kilowatts. The Class I stations in 
this group are afforded protection as 
follows: 

* * * 
. "Nighttime: To the 0.5 mv/m 
50 percent skywave contour from stations 
‘Ou the same channel, and to the 0.5 mv/m 


‘groundwave contour from stations on 
adjacent channels." (Emphasis added.) 


In addition, the attention of the Commission 


is called to its own observations in the Clear Channel 


Report, 21 RR 1801, 1809 (par.16). 


Qur opponents’ claim that a signal intensity 


123 
| 230 

4 1 t 
of 0.1 mv/m can be considered as adequate under 


_ ‘the FCC rules -is based wholly on Section 73.182(£). 


But that section is patently limited to groundwaves 
° 
:. and is by its very terms wholly and utterly in- 


applicable to skywaves. 
Interestingly, in their efforts to secure 
protection of the WFAA/WBAP signal beyond the 
0.5 mv/m 50% contour, our opponents make no showing 
whatever that the HERES" areas beyond that contour, 
7 as. in North and South Dakota and Nontena, do 
not fall within the 0.5 mv/m 50% contour of one or. 


\ more other stations. 
\ 


ic 8 2 


“ 7. Another point involved in the opie ior 


ts that our proposal for co-existence on 820 kc iF 


: ee ie 


would eeenlace Section 73.24(b) (3)— 1. That sl 


section requires that an applicant for a new, 
nighttime facility show 25% "white" area 


coverage. But we have requested a waiver of | 
| 


Usection 73.24(i) is also cited by them. 
That section applies: only to specified frequencies 
of wnich 820 ke is not one. Accordingly, that 
section is not applicable here. 
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that rule as well as the "clear channel" rules. 
In this connection it should be noted that. the 
policy underlying rule 73.24(b)(3) is apparently 
to conserve unused radio frequency resources to 
meet “white” area service needs. But jn the case 
of §20 ke, no application for new facilities of 
any type or location is authorized irrespective 
of whether or not it would meet "white area 


needs. Thus Section 73.24(b)<3)-upon analysis 


aK 


turns out as applied to 820 ke to be merely an 


ndixect restatement of the “clear channel" rule 
The case for waiver of Section 73. 24(b) (3) 
here, therefore, is identical to the showing we make 


. for waiver of the “clear channel" rule itself. 
- . ‘ 


“Moreover, Section 73.24(d)(3), if not 
rerabites comes close to a Commission determination 
that no additional nighttime service may ever be 
provided to as metorpolitan area in the United 
States irrespective of the circumstances. Thus the 
effect of Section 73.24(b)(3) is to insulate all 
present nighttime licensees in metropolitan arees 


from additional competition, not necessarily to 


\. 
ee be given authority to operate with power 


125 


utilize facilities and resources to meet "white" 
—* / 


area needs. This administrative freezing of the 
status guo is itself a species of the Soveqebreadtaet” 
.or excess of regulation, condemned by the Supreme _ 
Court. 
rod | 
8. WCCO urges that grant of the requested 


waiver would interfere with a possible decision 


by the Commission that certain American stations 


in excess of 50,000 kw. There is nothing in the j 


WAIT request for waiver, however, that would in 


1 
/ 


any wise, if it were granted, interfere wi ith / 
Seip | 
"super-powex." Indeed, as WAIT has éndeavored ‘to 
\ | 
make “clear frém ‘the very beginning in its petition 


“rejected by the Commission on or about February 4; 


1966, WAIT recognizes and conforms its request COL 


the fact that: 
| 
"In docket No. 6741, the | 
_ Commission reserved for further | 
Sead, the question of the use of 
"clear channels' fer super- power. 
Accordingly, WAIT hereby limits | 
this petition to request authority 
. for nighttime operation only so 
. long as the Commission does not! : 
determine that operation will ~~’ 
interfere with such use of super-" 
power on 820 kc/s as the Commission 
tens find to be in the public | 
interest." 


* 


.. In order to allay any concern on the part 
of WCCO or any other "clear channei" staticn, 


WAIT repeats here and now its position thst any 


‘waiver which the Commission may see fit te grant 


: 
‘may be made subject to whatever future decisions 
the Commission may make with respect to the use 


of “superpower” in the public interest on 820 ke/s. 


In any event, WCCO appears pombe ina 
particularly poor position to object in this case. 
WCCO broadcasts on 830 ke and there is no evidence 
that there would be any interference, objectionable 
or otherwise, to WCCO resulting from the grant of 

-WAIT's request, even if WCCO were ever to be given 


permission to operate with 750 kw. 


Furthermore, WCCO is pencton a corporate 
complex which includes ownership of the Gitlyitwo 
235 a wat 
Minneapolis daily newspapers, a national news 
magazine ‘and a principal VHF television station 
‘in Minneapolis. The radio station of this. 
complex boasts in its trade advertising that it 


enjoys the largest audience concentration in any 
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one city in the history of Paced ces tnss in fact 
that it holds the all-time recone for a major 
Market domination by a single AM station. (See 
Standard Rate and Data, August 1, 1966, p. 434.) 


The attempt by WCCO to prevent the Commission 


from assuring WAIT its constitutional rights in 


order for this corporate complex to expand its 
domination of mass communications through ef 


\use of superpower seems to be 2 peculiarly © 
\ | 
inappropriate, confusion of EOS goals with 
\ | 

| 


public interest. 
\ 


. : 

. 

; 235 | 
| 

| 


\ 9, We have made three basic and aa 
\ 
engineering claims here, to wit: 


I oi . 
1) Our proposed directional antenn 


array would provide an excellent additional 


- 


groundwave service to Chicago, which would 
\ : be 


“meet all Commission standards and rules with 


respect to coverage of that city. 


’ 
\ 
‘ 


,2) We would cause no interference to the 


WFAA/WBAP skywave in any "white'' area within 


their 0.5 mv/m 50% skywave contour. 


! 
j i 
i 
i 
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atl 


3) All objectionable interference to the 


WFAA/WBAP skywave could fall within a territorial 


erescent 100% sexved by adequate Seen signal 


of one or more local stations. 


These engineering showings on this record are 
unchallenged. Thus the issue in this case is entirely 
one of policy -~ whether the "clear channel” doctrine 
should be extended to protect a skywave in areas 
“adequately served by groundwaive, or to protect a 
skywave beyond the outer limits of the 0.5 mv/m 
50% aectes at the sacri fice of additional ground- 


wave service to 7,000,000 residents of the Chicago 
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area. Moreover, this is a policy issue which deeply 


implicates constitutionel considerations. It is 
thisissue of policy which we submit warrants hearing 


.en banc by the full Commission. 


- 


CONCLUSION 


/ 
For all of the foregoing reasons as well as! 
‘those set forth in its Request for Waiver and Petition 
: i. 

; ; 
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for Oral Presentation, WAIT respectfully urges the 
, 


\ | 
Commission to grant its request and petition. [ 
fi 

« ~ . . f 


Respectfully submitted, 


Radio Station WAIT, wpe 
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Washington, D. C. 20025 


IN THE MALTER 


OF ; Docket No. 


awe IO STATION WAIT 


S 


PETITION FOR RECONSIDERATION OF MEMOR: 
OPINION AND ORDER RELEASED OCTOBER 3 


Kow comes WAIT RADIO, a co-partnership herein- 


after called “Applicant", operator of AM Radio Station 


WAIT, a daytime station operating on $20 kc/s in Chicago, 
Illinois, and respectfully requests reconsideration of 
the memorandem opinion and order released by the Commission 
on Ostober 30, 1967. In support of such petition, Applicant 
states as follows: 

1. On Harch 6, 1967, Applicant filed its 
* application for authority to operate at night and simul- 
taneously filed its request for waiver of certain rules 


‘and a petition for oral presentation on its application 


and request. Accompanying such application, request and 
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petition were various exhibits as well as engineering 


data which bo cane mesa race supported acs position, 


id 2. Various ‘oppositions ve such request for waiver 


. 
- . - 


and. petition for oral presentation ‘were filed and subsequent. 


thereto Applicant filed its reply to thes oppositions. 


- 3. As the memorandum CREB Oe and order points out, 


Applicant seeks authority ae asvene its hours ‘of operation 
from Limited time to unlimited time on 820 Lefs vith a 
@irectionalized nighttime power of 10 kw. The Comeston 
denied the request for waiver and petition for oral presenta- _ 
‘tion and returned the application as TnACconEaDae for filing. 


a 4, The engineering data Secoupe nying the applica- 


=. 


tion shows that Applicant can provide a ‘directionalized service 
- for nighttime broadcasting to the Chicago area which will cause 
no interference whatsoever to any white areas within the 
0.5 nv/m 50%-skywave contour. The only interference within 


that contour will be in the crescent shaped area set forth on 


the overlay to Exhibit 1-A of Form 301 filed with the applica- 


tion. aS we will show below, that crescent area has extensive 
s | 
_alternative radio services available, ang neither uses, nor is 


served by, the skywave signal of WFAA/WBAP. ; : 

| 5. The question Presented by the Connission" 's 
denial of the request for waiver is whether the "clear 
AGE rules can be used to deny a primary ground wave 


Service which will extend an additional radio aeiehies, 85 a 
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a market containing over 7,000,000 people in order to avoid 


interference to a skywave in an area where the people living 
Be the areca have superior services available via ground waves 
i : < wie 

and FM stations! (as well as via other skywave services), where 
| 


the people in fact do not use the skywave service for which 


protection is sought, and where the stations claiming such 
skywave protection have made no pretense of serving the area 
or of claiming a market within the area. To say that the rules 
should not be waived in such circumstances is to say that the 
rules have no relation to the SUBDOSCS for which the regulatory 
mesineest Se of the Commission was established. We SOE OC ONES 
subait that if the rules are so automatically applicd to deny 

instant application then the rules are Rniconsiotent with 
the statutory purposes of as well as the constitutional limita- 
tions on the Commission.1/~ It is for this reason that a request 
for waiver of tHe rules is proper, in order to avoid “overbreadth" 
of the rules. 

The Commission's rules governing the allocation of 


broadcast facilities by statute (and indeed Constitution) are 


“predicated on promoting the public interest of the listening 


i/ In our request for waiver we pointed out the serious 
constitutional problems that would be raised if the statute 
is so construed as to permit the rules to be applied in this 
manner. That question need not be reached if the statute is 
in fact construed in accordance with its terms and prior 
judicial interpretations. * 
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public “in the larger and more effective use of Fadiow. +. 
The facilities of radio are limited and therefore precious; 
they cannot be left’ to wasteful use without detriment to the 


public. interest." (National 1 Broadcasting Co. v. United States, 


— US 199, 216 (1842)), The regulatory authority Hehere ors 


2 | 
must Seca to real instances and real considerations and 


cannot be used to promote smaller and nd less 8 effective use a 
radio. the doctrine of waiver implies that there wall be 

sone anetenecs where “the rigid application of a rule will not 
further this public interest. "Overbreadth" of regulation 

by the Commission comes about when a rule is so applied as 

<0 deny radio service to some portion of the Listening ARSC 
‘even though such denial is not required to protect ‘the radio 
service of any other portion of the listening public or the 
Pogitinate interest of any Sen licensee. This is the instant 
case. - : : ! 
. 6. Attached to this petition as Exhibit 1 is 
engineering data and various maps showing the raaio services| 
available in the affected areas. Figure 4 of Exhibit 1 
“4s a map showing that every portion of that crescent 

is serviced by one or more "primary" ground wave stations 

| 


for nightime audiences. Figure 5 is a map of the exescent 
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perhaps 90% of the land area of the crescent 

60% of the population of the crescent es) 

two or more tprimary” gr St TASES: Figure 6 
of the engineering statement attached to this petition 
shows the FM station coverage throughout the area and the 
crescent area on the map makes it clear that 99% of that 
erescent area is served by one ox more FM stations.. Indeed, 
pp. 5, 6 and 7 of the engincering statement attached to this 
petition, listing the existing FM stations within the 
erescent, show that some 91 stations were operating as of 
October ap 1967, excluding the 10 watt educational stations. 
In addition, there is all of the FM service provided by 
stations located outside the crescent nrea but whose’ 
reception range would include portions of the crescent. 


7. It should be-enphasized that the services 


detailed on the=-above Geseribed maps all relate to broadcast 


signals vastly superior to the skywave service which the 
Commission's order claims to protect. In addition to these 


"primary" ground wave services and FM services, Figure 1 of 


car 
Oe 
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the engineering exhibit attached to this petition shows 

that a large number of skywave signals reach the crescent 
[Ros through existing class 1-A and’ class 1-B stations, 

All within _the normal protected contour of those stations. 
eee these maps in effect show is that not only is the 
crescent area not a white area but in fact is being serviced 
by a vast number of radio stations with a signal superior 

to WFAA/WBAP skywave Signal as well as a substantial nen 
of skywave signals equal or superior to WEAA/UBAP's Signal. 
The Commission in its memorandum opinion and order pocea 
that Chicago itself has 25 AM and 16 FM stations serving 

the general Chicago area. We respectfully submit that the maps 


above referred to make it clear that ES services available 


to the crescent area are sans eeane in excess of those 
available to the Chicago area. Even more important, nen 
the numbex of available services in each of the areas is 
related to the population of each of the areas, it ee 
clear that the population of the Crecente area has a 
“larger and more effective use of radio" than the popula- 


lep 


. tion in the Chicago area. ES 
8. Most important, the request for waiver of 
; 
the rules does not ask the Commission to choose one jset of 


listeners over another set of listeners. The Commission's 
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opinion and order suggests that interference vould be 


aused to some 2,165 592 people residing within the 
c ? ) : g 


wee t 


erescent area. The maps referred to,and what has been 


‘said about them, make it clear that all of those people 
“have superior rddio service available to then via "primary" 
“ground ENE service and FN service. It should come aS no 
surprise, therefore, that the people within this crescent 
aren use this superior service rather than the sometimes 
skyvWave service offered by WFAA/WBAP. Applicant has 
requested the Amevicen Research Bureau, one of the leading 
audience measurement services for the broadcasting indusiry, 
to report on WPAA/WBAP audiences in this crescent area as 
reflected in its existing computerized data. It should be 
enphasized that this report is not a new "survey of such 
audience taken for the purposes of this petition. Rather 
it is a report on the continuous data which the Bureau 
regularly provides in the normal course of business. The 
results of this report show that the WFRAA/WBAP audience within 
the crescent area falls far below the minimum reporting 
_ standards - so infinitesimal as to be statistically non- 


existent.2/ The report is attached to this petition as 


2/ The American Research Bureau uses the "diary" system of 
freasurement whereby a scientifically selected random sample 
of listeners keep logs as to the different radio services 
used by them on a continuous basis. The report shows that 
out of the 2,917 diaries kept within the crescent area only 
one showed the use of WFEAA/WBAP's radio service. Compare 
this with applicant WAIT'’s rating which shows that out of 
2,327 diaries kept in the Chicago area as many as 328 use. 
WAIT's radio service. 


‘Exhibit 5. 


‘The report only confirms ‘what WEAA/WBAP have 


acknowledged. publicly for a long time. Attached to this 
petition as Exhibits 2 and 3 are trade journal advertise- 
poe: of WEAA in which, WFAA describes its market generally 
as the’ “Dallas - Fort Worth area" and in no instances 
reaching beyond Souter Oxlahona. (It should be exphasized 
that the crescent in which iecnteronce will occur to the 
WEAA/WBAP skywave comes nowhere near Texas or Oklahoma.) 
Exhibit 4 is epocuer put out by Station WBAP showing the 
extent of its farm service and market, again as the Fort 
Worth - Dallas area, other portions of Texas and southern 
Oklahoma. We have used the farm market brochure be¢ause 

one of the SESE EOES too readily made about skywaye 
service is that it provides needed farm information to 
rura} areas. If that is so, it is clear that WBAP does 
not consider its farm market to extend poyond southern 


Oklahoma. Once SSRs) the American Research Bureau's 


report mics it clear that within the crescent area 


there is no measurable audience for WBAP either of le 
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“anyone else, 
9. An examination .of the pene se policics 
WBAP (as set forth in their Statements of Program 
accompanying exhibits, filed with the Commission 
) further confirms that the crescent area is not 
treated as a part of their Listening public. ‘Thus, the 
public service ‘programming of WBAP Beience around local 
government in the Fort Worth - Dallas area. Local high 
school football games and local minor league baseball 
games are part of their programming. The same is true of 
WEAA. Daring the evening rush hours, WFAA devotes extensive 
‘time to trafiic reports in the loca] area. This progranming 
is clearly not designed to appeal to people living in Jowa, 


Illinois, Missouri or Kentucky. The above is not intended 


2s criticism of the programming policies of WFAA or WBAP. 


Licensees ought properly to gear their programming policies 
to the needs of their listening public. The programming 
merely confirms what has been established by the Bureau's 
report, by WFAA's and WBAP'’s own definition of their market 
and by common AOREEE the people within the crescent area, 


having alternative and superior services available to then, 


as shown by the maps referred to above, do not rely on the 
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“skys vave service of WFAA and WBAP for any part of ties needs .3/ 
10. The oppositions to the application and request 
-for waiver s suggest that the skywave should be protected not only 
to the: 0.5 contour but to. the 0.1 contour as vel. What has neon 
said above about the Listening audience within the 0.5 contour, 
the programming and the market claims applies SN eee eer ee 
force to the area that much further away from the Dallas - Fort 
Worth Noceions of WFAA/WBAP. Moreover, ieee 2 aaa 3 of 
Exhibit 1 attached to this petition are maps showing that within 


the 0,1 contour there are a tremendous number of alternative and 


superior services to the skywave signal of WFAA/WBAP. 


a 
> | 


3/7 WFAA/WBAP and CCBS claim an audience size of 25 million 
persons in white areas to the WFAA/WBAP skywaves. ‘oO evidence 

or proof has ever been given by them or demanded by} the FCC with 
respect to the real size of the listening audience to these sky- 
waves. Jt is axiomatic that there is a general cortelation 
between audience size and commercial rates, and therefore the 
commercial rates of WFAA/WBAP during shywave periods should 
necessarily reflect the enormous amplification by skywaves of 
their audYence size. An examination of any of the monthly issues 
of Spot Radio Rates and Data (the rate bible of the | radio industry 
which is published by Standard Rate and Data) makesiclear the 
complete invalidity of the claim. The WFAA/WBAP rates are no 
higher but rather in most cases substantially lower than those. 
of Dallas and Fort Worth local stations whose audiehce potentials 
contain no skywave components. Furthermore, WFAA/WBAP rates do 
not rise during the time when skywave service is on but in fact 
decline during skywave periods as compared with nontskywave periods. 
Moreover, during morning and afternoon drive-time, the period 
universally recognized as radio's prime time, the WFAA/WBAP rate 
schedules remain uniform as between winter, when skywave service 
is on and summer when the skywave service is non-existent. If 
the claim of this.gigantic audience was in fact a valid one the 
audience potential during skywave periods of WFAA/WBAP would 

far exceed the audience potentials of New York and Los Angeles 
local stations during the same time periods but the; time rates 
for WFAA/WEAP during skywave hours are far, far below those of 
either Kew York or Los Angeles local stations: for the same time 
periods: “We would suggest that the claim as to Shapers audience 
can best be characterized as irresponsible. 
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21. Applicant stated = its jnitial request 
that. it did not seek a modification of the “clear channel" 
rules. There are undoubtedly many instances where these 
rules in fact protect portions of the listening public 
from destruction of 4 needed and used skywave SEC 
his is not the case in ene instant application and 
request. Application of the clear channel rules under 
the facts of this case deny an additional radio service 
to an ever growing market without affording protection to 
any other market or to any legitimate jnterest of the 


Licensee involved. Unless the doctrine of waiver is used 


to amcliorate such a ridiculous result, the rules are being 


applied for their own glorification and flout the very 
purposes of and limitations on the’ Commission's regulatory 
authority. 
12. ‘The population of this country continues to 
e : 

gravitate more and more toward the urban areas A rigid 

application of ‘the clear channel rules of the Commission 

in effect establishes a freeze as to any increase of radio 
“service in such urban areas. Each time the Commission applies 

pmese rules without regard , to the consequences, the Commission 


in effect is saying that more people are going to have to 


get by with less radio service, not even to protect the 
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‘smaller populations residing Ae the raral areas, but 
aay to protect the rigidity of the rule. ‘The very 
existence of the doctrine of waiver suggests that this 
should not and cannot pe the result within the framework 
of the Statute authorizing the Conmission to act. 


rf 13. For 211 of the above reasons Applicant 


respecfully requests reconsideration of the Commission’ s 


‘memorandum opinion and order and urges that the application — 


be accepted for filing and the request for waiver and 


petition for oral presentation be granted, 


Respectfully submitted, 


RADIO STATION WAIT, a co-partnership, 
Applicant. 


By © Byer Ah cA, Syl aon , 
DEVOL, | SEADUR, MIKVA & ‘PLOTKIN 
208 South La Salle Street 
Chicago, Illinois 60602) 
_ANdover 3-3700 | 
HARRY KALVEN, JR. | 
University of Chicago Law| | School 
Chicago, Illinois 60637 
Of Counsel _  MIdway 3-0800 


“ ARTHUR STAMBLER Attorneys for seraiean 
888 Seventeenth St. N.W. 
Washington, D. C. 
298-9100 
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ENGINEERING STATEMENT FOR 
RADIO STATION WAIT 
CHICAGO, ILLINOIS 
NOVEMBER, 1967 


“Radio, licensee of Radio Station WAIT, Chicago, risnoss. 
At present, WAI? operates on 820 ke., 5.0 kilowatts power, 
employing a non-directional antennae, Limited Time. | 

On March 6, 1967 WAIT filed an application for authority 
to operate additionally with 10.0 kilowatts power, directional 
entenna, on 820 ke., ata seperate site during nighttime hours. 
This proposed nighttime Operation would create a MATT to 
WPAA/WBAP INTERFERENCE AREA" » Shown on Figures 1, 4, 5&6 


herewith. 


It is the purpose of this statement to denonstrate the 
quantity and quality of existing aural radio service in that 
interference area, and in the area between the WELA/WTBAP 0.5 
and 0.1 mv/m 50% time skywave contours. 

The skywave contours on the attached maps were computed 
in accordance with FCC Rules, Section 73.182 using FCC Official 
List radiations for non-directional stetions and Ticensed 
radiation patterns of directional AOA. The appropriate 
skywave Propagation curves were applied to their respective 
classes of stations. The groundwave contours were gasculatved 
as directed by Section 73.183 using the same FCC source 
information for radiations, and Figure M3 conductivities. 


Proof conductivities are available in limited directions, so the 


—— I Y 
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\ 
values shown in Figure MS were used pecause of the wide area 


and longs distances Snvolved. Had measured conductivities 
been enployed, there would have been no significant differences 
$n the locations of tne contourse 
Fieure 2 On this map are shown ‘the MATT to WRAA/WEAP 
area" and the existing Class I-A and I-B 0.5 nv/n 
50% time contours which enclose or Sntersect it. The following 
analysis demonstrates the numver of skywave services existing 
$n the 
mv/m or greater Max. 


m or greater Mare 
Mex ° 


Fisures 2&3 On ee maps are shown the area of the 
United States which lies between the 0.5 and O.1 mv/m 50% 
time skywave contours, and the existing Cless I-A and Class 
I-B 0.5 nv/m 50% time contours which penetrate it. Two maps 
were used for this showing because there are so many skywave 


service contours involved that the presentation on one map 


woulda be confused. The following tabulation shows the number 


of skywave services existing in the area; 


Kumber ae 

Cless I=-\ 0.5 mv/m or greater Mex. = 20 Min. 
Class I-3 0.5 mv/m or greater Max. = 16 Min. 
Combined Max. 30% Min. 
-* Vicinity of Helena, Mont. and Miaui, ae 

** Vicinity of MeriLetta, Ohio : 


Figure 4 This map shows the "CAIT to WPAS/TBAP INTERFERENCE 


ARPA" which is the same as shown in the Application Engineering 


KEAN, SKLOM & STEPHENS CO, RIVERSIDE, ILLINOIS 
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, Exhibit, | Figure 10, with additional detail sho owing by haching 
- the location therein of wide area primary groundvave services 
numbering from one up to six. This does not indicate the 
service areas therein provided by small radius, local, Class II, 
III or IV stations ; . | : 
Figure 5 Within ‘the "WAIT to WF AA/MBAP INTERFE ERENCE AREA" 


are shown the locations where only one wide area primary 


groundwave service, 0.5 mv/m or greater, exists: | 

Vicinity of Mitchell, S.D. receives six I-B plus) 
nine IeS 0.5 mv/m 50% time or greater skywave 
services 
Vicinity of Ashton, Iowa receives six I-B plus 
eleven I-A skywave siznals 
Vicinity of Estherville, Iowa receives six I=-5 
plus twelve I-A skywave signals 
Vicinity of Washington, Iowa to Jers eyville, Ill, 
receives at least three I~B plus fifteen IeA 
skywave services 

~ Vicinity of Salem, Ill. to Robinson, Ill. to 
Evansville, Ind. receives at least five T-B plus 

“.¢ighteen I-A skywave services 


e 


Figure 6 This map of the United States prepared by the 
National Assiciation of Broadcasters, Engineering Department 
showing the extent of Rural FM Service existing at its publication 
date. Upon this map is placed the "WAIT to WFAA/WBAP INTERFERENCE 
AREA" to demonstrate how much of that area aoonhaes one. or more 

“FM radio services, It is estimated that 99% of the area receives 
FM services in addition to the primary groundwave services and 


the secondary skywave services, listed above. As of October 2, 


1967 there were 91 FM Broadcast Stations not including 10 watt 
Class D, licensed or authorized at locations within the area, 


Attached hereto is a table listing those stations. 


ee en 


KEAN, SKLOM & STEPHENS CO. RIVERSIDE, ILLINOIS 
EXISTING FR STATIONS IN 
“WALT TO WRAA" 


Se rayne 
INTERFERENCE CRESCENT 


upon FCC records as of 


include 10 watt, Class D 
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educational station 


State City 


Tilincis Bloomington 
: Champaign- 
Urbana 


Charleston 
Danv 3 Ho = 
Decatur WSOY 
Dixon WIXN 
Effinsnan WCRA 
Galesburs WGIL 
Greenville VGEN 
sonville WLDS 
inee WKEL 
le WLPO 
neeville WAKO 
Litchfield WSMI 
Macomb WKATLI 
WWKS 
Mattoon WLBE 
Mendota WGLC 
Monmouth WVPC 
Mt. Carmel WSAB 
Olney WSEI 
Ottawa WOLI 
Paris . WPHS 
Pekin WSIV 
Peoria WIVC 
WMBD 
Robinson WTAY 
Rock Island WHERE 
Springfield WFMB 
WVE?I 
WTAX 
Sterling WIVM 
Streator WIZZ 
Watseka WGFA 


KEAN, SKLOM & STEPHENS co, 


State 


‘Indiana 


City 
Bloomington 


Booneville 
Evansville 


Greencastle 


Jasper 

New Albany 
Princeton 
Salem 
Scottsburg 
Terre Haute 


‘Vincennes 


Washington 


West Terre Haute WwVR 


Fort Knox 
Leitchfield 
Louisville 


St. Matthews 


Burlington 


Cedar Rapids 


Clarion 
Clinton 
Davenport 


Dubuque 


Iowa City 


Iowa Falls 
Marshalltown 
Mason City 
Maquoketa 
Muscatine 


RIVERSIDE, ILLINOIS 


Station 


WFIU 
WIriv 
WBNL 
WIKY 
WPSR 
WVEI 
WEVC 
WXTA 
WGRE 
WITZ 
WNAS 
WRAY 
WSL 
WMPI 
WBOW 
WISU 
WPFR 
WTHT 
WVTS 
WAOV 
WFML 


WSAC 
WMTL 
WFPK 
WFPL 
WHAS 
WKLO 
WKRX 
WXEL 
WSTM 


KBUR 
KHAK 
WMT 

KRIT 
KROS 
KWNT 
WoC 

KFMD 
WDBQ 
KXIC 
WSUI 
KIFG 
KFJB 
KLSS 
KMAQ 
KWPC 
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tate of Tllinois) 
dss 

County of Cook ) 
| Walter F. Kean, being first duly. sworn upon his oath, 


Geposes and says that: 


4) He is President of the firm of Kean, Sklom and 


Stephens co., Consulting Radio Engineers, 19 Fast 


Quincy Street, Riverside, Illinois, which has been 


retained by WAIT Radio, licensee of Radio Station 


WAIT, Chicago, Illinois, to prepare the foregoing 


engineering statement. 


His qualifications as a consulting radio engineer have - 
2 \ 
been presented to the Federal Communications Commission 


in Hearing, have been accepted, and are a matter of 

record. 
The foregoing caloulation, statements and exhibits were 
prepdred by him or under his CUP OG ee Oe and he believes 
them-to be correct. The facts stated are true of his” 
own knowledge except those which are stated to be on 
information or belief, and #E; believes peed s be true. 

eS F. noes K fiant 


; |: 
Subscribed and sworn to before me this 2Jay of |November, 1967 


Gite. Ecc 
See Public ! 


, | 
My commission expires EVE: j 
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ws) f\ 5 : : HERS pana oan mae aie eentoton terns 
WBAP...a Pioneer Farn Statio: 
Since 1922, Radio Station WBAP has beea programmed for the farmers and 
ranchers of Texas andl Southern Oklahoma. These listeners have depended on 
WBAP to keep them informed on news, weather end markets. WBAP was the first 
Station in the Southwest to broadcast livestock market reports and the first ito es- 
tablish 2 full time Farm Department. Layne Beaty and ‘Doc’ Ruhmann set the pat- 
tern on WBAP for farm broadcasting in the Southwest. | 


WBAP facilities insure a Big Reach. With a power of 50,000 watts 
and a clear channel! frequency (one of 23 in the nation), WBAP 
serves a coverage area of 174 counties. : 


in EF : 

* WBAP Farm Service Department includes a full time Farm Director, 
Bob Walsh. He is on the air six days per week with programs, short 
features and special evenis. 

The Farm Director's broadcasting duties are completed by 7:00 A.M. 
each morning, but his day has just begun. He drives more than 
30,000 miles per year gathering farm news, ebserving crop condi- 
tions, talking to farmn leaders, interviewing ‘cattlemen, visiting 4-H 
Clubs and FFA groups, and attending scores of luncheons, dinners 
and just plain meetings. 1 

The Farm Director maintains close contact with his sponsors and fol- 
lows through with additional service where requested. He is available 
for dealer calls, for sales meetings and to assist with merchandising. 


FASE | 
( wmer's Almanac”—5:30-5:55 AM, Monday thru Saturday 
program of music, news and information. Along with wake- 
up music, Gene O'Bannon and Bob Walsh broadcast headline 
“hews, weather reports, farm tips, and a calendar of events. 


“News” — 5:55-6:00 AM, Monday thru Friday 
~ 6:25-6:30 AM, Monday thru Saturday 
Frank Lee reports the morning news every half-hour. These 
5-minute newscasts include the top stories of the morning— 
local, state and national. Also included are sport scores and 
the weather forecast. . 


“Farm & Ranch Report” — 6:00-6:25 AM, Monday thru 

Saturday 

- A complete roundup of agricultural news and information 
edited and broadcast by Farm Director Bob Walsh. The pro- 
gram format includes farm headlines, a feature story or inter- 


area served by WRAP is an area of widely diversified 
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is the dominant radio station in North 


g early morning hours. 


1, Frank Lee, and Gene O'Banrion < 
of the f famity -~ breakfast companions for thou 
of families 
WEARS morning farm programs come closest to the 
“point of sale’’. Farmers purchese more oe s 
and equipment in the morning hours than ata 
time of the day. 


NBAP’s Farin Service Department provides “extra serv- 
ices” for program sponsors... merchandising assist- 
ance .. . dealer calls . . . and product exclusivity. 


WBAP Redio provides the best means of delivering 2 
sales message to the farm end ranch families of t 
Southwest. % 
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Radio Station WBAP, 3900 Barnett St, P. 0. Box 1780, Fort Worth, Tree 76101 
Phone JE 6-1981 (Fort Werth) AN 4-24894 (Dallas) 


Farm Director Bob Walsh 
Director of Radio Sales ~ Herman K. Clark 
Station Manager . Roy |. Bacus 


- 
| 


PETERS, GRIFFIN, WCOOWARD, INC., Exclusive National Representatives 


WAIT Petition. : : these eo 


AIVIEIRICAN RIESE ARSE [SRHIREAL 
1912 Tribune ‘Tower, Chicago, Mlinois 60611/312 * 467-5750 


i 
| 
| 
j 
| 
} 
| 
| 


“November 27, 1967 _ 
: P | 
WAIT Radio 
679 North Michigan Avenue 
Chicago, Illinois 60611 


Attn: Mr. Maurice Rosenfield 
Managing Partner 


Gentlemen; 


You have heretofore furnished us with a map, which bears the 
heading WAIT Exhibit 1A, dated 2/10/67. ‘That map haS an overlay 
Showing a crescent-shaped area. You have asked us to render a _ 
report to you on the listening audience within the crescent shown 
on that map as reflected in the audience surveys we have heretofore 
conducted in our 28 Sampling units which fall within) the crescent. 
For this purpose we used the data derived from our most recent 
survey, to wit, April/May, 1967. Within these 28 Sampling units, 


some 2917 diarics were analyzed. Of the 2917 diaries so analyzed, 
only one diary mentions any listening to WFAA/WBAP. ‘If these 

2917 diaries were to be treated as measuring a single radio market, 
the one diary mentioned would be considerably below our published 


mininum reporting standards. 
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do not hesitate to contact us. 


Cordially, 
AMERICAN 


RESEARCH BUREAU 
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Peis Somer os 


E. Norman Larson 


Account Executive 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
" Washington, D. CO. 2055h 


in re Application of 


Maurice Rosenficld, Lois F. Rosenfield 
Harold A. Weiss, Robert G. Welles, ane 
Devoe, -Shedur, Mikva and Plotkin, a Co- 
Partnership a/b es WAIT RADIO 

Chicago, Illinioi “-T™ 

Hass 820 ke, 5kw, L-SS, Dallas, Texe 
Requests: 620 ke, lOkw, Skw-LS, DA-N, U 


For Construction Permit 


fo; The Commission 


Carter Publications, inc., licensee of Station WRAP, 
Fort Toe GAS, ACEGEGAD SunaeS the "Petition for Reconsi- 
Geration of Menorandun Opinion & Order Released October 30, 
1967, Filed on November 29, 1967 dy Radio Station warR, Chicago, 
Illinois. In support whereof? the following is shown: 

wae “In its Menorandum Opinion & Order denying WAIT's . 
request for nighttime authorization on the non-duplicatea 
clear channel frequency of 820 ke, the Commission found, and 
WAIT does not now dispute thet WAIT's nighttine proposal 
violates Section 73.24(b)(3) of the Commission's Rules as well ee 
as the provisions relating to nighttime operation on clear 
channels (Sections 73.21, 73.25 and 73.182) since WAIT's pro- | 
posed nighttime operation would not provide prinery service to 
any "white" area and would cause interference to nore then 


2 million persons residing within a 70,000 square mile area 


within the WBAP/WFAA 0.5 mv/m - 50% nighttime skywave contour. 
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muadiesion Tound anc 


populist: 
within 


es chown in 


opposition 


the enginecring statement subnittced herevith, the 
would also cause inversferen t > vast secondary ares, 
the UBAL/WPAA av fit 505 skyvave contour, particularly in 
the norchern 
n ror. 
Lts nighttime proposal 

Commission allocation 
rules and policies thet sch should nevertheless be granted 
ginee according to WAIT here is a plethcra of other sural 


services availa in the area within the WBAP/UFAA 0.5 nv/n - 


50% nighttime sky : contour that would receive interference, 
and the public » area "neither uses nor is served by, 
the skywave signel of WBAP/WPAA" (Petition, p. 2). Neither 
of these contentions is relevant es a matter of lew, nor correct 
eas ea matter of fact. 

3. In the first place, } WAIT's arguments regarding 
the other services available in the interference srea conpletely 
ignores the serious question presented by WAIT's failure to 


comply with Section 73.2:(b)(3). of the Commission's Rules, which 


YTequires thet an applicant for nighttime fecilities | demonstrate 
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that it will "provide a first primary AM service to at least 
25% of the area within the proposed interference tree nighttime 
service area.” TAIT does not challenge the validity of this 
regulation--which 4s one of the touchtones of the Counission’ s 
ellocetion schene (see, e.g., Maricopa County Broadcaster 5, Inc. 
6 RR 2a 681); nor has it presented eny grounds vhatever for 
weiver of the rul Therefore, its clain thet the connection 

3s somehow engesed in unconstitutional over-reguletion in 


applying the rule cannot be seriously considered. 


[283] | 


kh, Secondly, as the Commission made clean in its 
3961 Clear Channel Broadcasting Report, one of the basic pur- 


oses in prohibiting additional nighttime euthorizations on 
& & 


820 ke was to permit WBAP/WFAA and certain other western clear 

channel stetions to continue their nighttine ckyweve service 

to the "vast regions [of the west] of low population density 

where SESS shamais afford the BLY nighttime broadcast 

service." ~ These regions are all outside the WDAP/IEAA 0.5 

nv /n - 50% nighttime skywave contour and, therefore, the other 

‘services evailable in the interference ares within that contour 

are completely irrelevant. | 
5. Phe other services available in the iaeserence 


area are also irrclevant sincs WAIT hes not shown that the need 


for the nighttime service which it would provide outveichs the 


need for the service that would be lost--both ween 
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peration at 


ts inconceivable 


the matter is thet there, 
services availeble in the 
WAT? contends. Phus, as shown by the 
attached berent Jules Cohen, < iS ting electronics 
record with th 


euish between 


ra 


et 
Ena 


between the 


contours of the primary service--both 


Dal 


AM and FM--ypon which WAIT 2S There are, in fact, a 
mexinun of six and, for the most part, three or less primary 
AM services aveilable in the interference area, which are 


hardly a "vast number." 


Te : WAIT's claim (Petition, p. 9) thet WBAP 


Goes not treat the population within the interference area 


@s part of the station's rece é is coupletely 
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2/ 
erroneous, even if relevant. As shown by the attached affidavit 


of Mr. Roy Bacus, the WBAP Genera) venager, Stetion WBAP is 
acutely aware of the fact that WBAD/WRAA are the only stations 
operating at night on the frequency 829 ke and auring the night 
hours when WBAP operates on that frequency, nsentent to 6 amy 
the station structures its progrennming on the pasig of a national 
eudience, which includes the interference area, and beyond. 

Thus, Curing those hours Station WBAP's overall ssieslegoaan format 


is specifically designed "to serve the needs and interests of 


jate-night radio listeners throughout the country et lerge, 

including in particular, automobile and truck arivers driving 
| 

at night. . . and farmers and other persons rising for work 

before dawn." To cite two specific exanples, Station WRAP ts 

news programning between nidnight and 6 an. is devoted exclu- 


sively to national end international events and does not include 

1 
reports 
i 
{| 
| 


during those hovre sinilerly is devoted to national 


reports of local events, and the station's weather 
reports. 


ef Fectors such as the extent of the WBAP audience measured by 
ARB in the interference erea (Petition, p. 7), Stetion WBAP's 
promotional efforts (Petition, p. 8-9), and the station's rate 
“structure (Petition, p. 10) ere, ovdviousiy, completely irrelevant 
to the allocation questions presented by WAIT's nighttime pro- 
posal, Indeed, ve: owls cigeven irrelevent! to WAIT's 
own formulation of the question presented, i.e., whether WBAP 
considers the population within the interference erea to be part 
of its nighttime listening public. In any event, es shown by 
the attached affidavit of Station WBAP's Generel Manager, the 
w2Wtation does in fact have e substantial listening avdience in 
the interference area. Thus in a recent contest conducted by 
the station, more then 21,550 entries were received fron outside 
the State of Texas, with the largest number, 156, coming fron 
the State of Illinois. ; 
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JULES COHEN & ASSOCIATES 
CONSULTING ELECTRONICS ENGINEERS 
WASHINGTON, D. C. 


ENGINEERING STATEMENT 

IN BEHALF OF CARTER PUBLICATIONS, INC., SUPPORTING A) REPLY 

TO A PETITION BY RADIO STAITLON WALT FOR RECONSIDERATION OF 
MEMORANDUM OPINION AND ORDER RELEASED OCTOBER 30, 1967 


"Jules Cohen, being first duly sworn, says that he 
~ | 
a@ partner in the firm of Jules Cohen & Associates, con- 


sulting electronics engineers, that he is a professional 


enginecr registered in the District of Columbia and Common- 
| 
wealth of Virginia; and that his qualifications as an 


engineering expert are a matter of record with the Federal 


Communications Commissicn. The instant engineering ‘state- 
ment was prepared in behalf of Carter Publications, Inc., 
licensee of radio station WBAP, Fort Worth, Texas, in support 
of a reply to a Petition by radio station WAIT for reconsider- 
ation of the Commission's Memorandum Opinion and Order 
released October 30, 1967, which returned as unacceptable an 
application by WAIT for unlimited operation on the frequency 
820 kHz. : 
This engineering statement is concerned with the 
following matters treated explicitly or implicitly in the 


WAIT petition: (1) Extent of interference to WBAP/WFAA; 


(2) the availability of primary services within areas ex- 
pected to receive interference from WAIT; (3) the aveil- 
Vapanass of secondary services within the area expected to 
receive interference from WAIT; and (4) the availability of 
FM services within the area expected to receive interference 
from WAIT. 
Extent of Interference to WBAP/WFAA ! 
- The WAIT pleading explicitly defines the zone of 


interference to WFAA/WBAP from the proposed nighttime operation 
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QULES COHEN & ASSOCIATES 
CONSULTING ELECTRONICS ENGINTERS 
WASHINGTON, D. G. 


: : & 2 
Engivce ring ateme page 
Fort Worth, : 


of WATT as an irregularly shapes crescent within the 0.5 mv/m, 
50% skywave contour of WFAA/WBAP. As a matter of fact, the 
interfereuce zone would be substantially in excess of thet 
- shown. 
The Rules of the Federal Communications Commission 
provide that or h regu Se kHz, and on similar Ciass I-A 
channels reser ed £ sc ; se of one station during 
nighttime hours, -otection from cochannel i ference is pro- 
ated otherwise, 
this means 
concerned, the 
interference everywnes within ihe WALL petition 
undersiending oF t requiremenet by purporting to 
secondary § ices available beyond the UFAA/WBAP 0.5 mv/m, 
but no attempt has been made by WAIT, in_ 
eitter the application initally tendered or jn this petition 
for recovsidération, to analyze the full extent of objection- 
able interference to the WeAe/WBAP secondary service area. 
The special nature of secondary service must be com- 
' prehended in considerations of interference. Because of the 
veriability of the secondary service, a statistical approach 
is employed. This must be differentiated from the primary 
service which is considered to be continuously available. For 
a channel such as 820 kHz on which the FCC has specified no 
“normally protected conteur", a showing of interference only 
within the 0.5 mv/m, 50% skywave contour defines only part of 
the area affected. 
In the absence of objectionable interference from 
cochannel or adjacent channel stations, the usability of a 


signal is determined principally by its ratio to atmospheric 


noise. Even when the atmospheric noise level would preclude 
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JULES COHEN & ASSOCIATES 
CONSULTING ELECTRONICS ENGINEERS 
WASHINGTON. D.C, 


Enginecring Statement 
Fort Worth, Texas 


service for signal strength of less than 0.5 mv/m, secondary 
service does not stop at the 0.5 mv/m, 50% skywave jcontour. 
Signal strength of that level is available at greater distances 
but at time percentages of less than 50%. The northern part 

of .the United States, the area which would be most affected 

by WAIT nighttime operation, enjoys particularly low atmospheric 
neise levels permitting useful service from signal istrengths 
less ‘tnan 0.5 mv/m. Therefore, for a significant percentage 

of time, service is available from WFAA/WBAP well beyond the 

0.5 mv/m, 50% skywave contour. WAIT has defined only a small 
portion of the total area which would lose the availability of 
WFAA/WBAP service. 


Primary Services Showing | 

The WAIT petition purports to show the primary services 
available within the limited area which WAIT has defined as the 
zone of interference to WFAA/WBAP. Except for acknowledgment: 
of the us¢ of Figure M3 for ground conductivities, no statement 

made as to what contours are actually being represented. 

Presumably, those contours are “normally protected", but the 
showing is without meaning unless it is established that the 
contours are indeed "interference free". Considerdtion should 
be given not only to the possibility of interference from other 
radio stations, both domestic and foreign, but also to the 
_possibility of portions of these areas being in the "distortion 
“zone” where a station's own skywave is ‘of sufficient intensity 
to cause interference with groundwave reception because of the 
phase difference between the skywave and the groundwave at the 


listener's receiver. 


Secondary Services Showing 
- The treatment of secondary services given in the 


WAIT petition fails to consider properly the nature of 


S COHEN & ASSOCIATES 
SULTING CLOCTAE 


WAGE MN G1TONM, D.C. 
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s 19th day of December, 
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THE STATE OF TEXAS J 


COUNTY OF TARRAXT J 


ROY BACUS, being first duly sworn, submits this statement 


in support of the Opposition of Carter Publications Incorporated, 


to the "Petition for Reconsideration of Memorandum Opinion and 


Order xeleased October 30, 1967" filed on November 29, 1967, by 
Radio Station WAIT, Chicago, Illinois. 


1. JI am General Manager of Stations WBAP-Am-FM-TV and 


as such I am personally and thoroughly familiar with the program- 
: ae 


ming operations of Radio Station WBAP. 
2. I have read the "Petition for Reconsideration of 
; | 
Memorandum Opinion and Order released October 30, 1967" filed by 


Radio Station WAIT in which it is stated (79) that Station WBAP 


does not consider the population in the area in which nighttime 


e i 


operation of Station WAIT. would cause objectionable interference 
to be part of Station WBAP's listening public. That statement is 
false. 


3. Pursuant to its share-time arrangement with Station 


WFAA, Dallas, Station WBAP operates on the frequency 820 k.c. from 


midnight to 6 a.m., daily. In selecting the programs to be broad- 


| 
cast during those hours, Station WBAP has been aware that its 


programs can be received well beyond Fort Worth and the immediate 


ea 
surrounding area and Station WBAP has always considered the 
national and international characteristics of its audience. 


: « : 3 Aanet am 
Accore ing Ly qJuring those broadcasts programs 


necds and 
country av 
nél truck @rivers driving eat night (who in many in- 


upen clear channel. tations for constant radio re- 


agawn. 
WBAP does not 


G a.m. 


Station Wi 
during the hours between midnight and 6 a.in. emphasize 


weather conditions. In connection with the WS\P weather reports, 


jignificant that during Hurricane Beulah the Station WBAP 
professional meteorologist provided a continuing 
Station's national audience which resulted in calls to the Station 
from throughout the country. 
5. Lastly, Stati SBAP from time 
contests which, among other things, have provided the 


with some gauge of its audience outside the inne 


Fort Worth area. One such contest, entitled the "Greates 
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Distance from WBAP-§20 Contest" was conducted from April 5 to 11, 
1965, and resulted in the Station receiving more than 1,550 


: 
entries from outside the State of Texas. Significantly, the 
. | 


largest number of entries, 156, came from the State of Illinois. 


“Le ‘Bacus 
Subscribed and sworn to before me by the skid ROY BACUS 


on this 22nd day of December, 1967. 


ee 


Notary Public, og Reena Texas 


My Commission expires June 1, 1969. 


BOG 


Mohs 


CERTIFICATE OF SERVICE | 


I; Rita Cook, a secretary in the Law Pirm of 


Scherfeld, Bechhoefer & Baron, hereby certify that x have this 


26th dey of December, 1967, mailed, U. S. postage prépaid, a 
copy of the foregoing OPPOSITION OF CARTER PUBLICATIONS, Inc. 
TO PETITION FOR RECONSIDERATION to the following: 


Arthur Stambler, Esquire 
Law Offices of Arthur Stambler 
1737 DeSales Street, N.W. 
Washington, D. C. 20036 

Counsel for Radio Station WAIT 


or. 
Shuebr uk, 


i B/cng. Service 


OMMISSION 


- SEORETARY 


Maurice Rosenfic 
Rosenfield, Hower 

Robert G. Welss 

Shadur, Mikva, and Plotkin, 
A Co-Partne1 i 

WAI? ee 

Chicago, Tilino 


For Construction 


eet Net Set tet Nee Set et ee 


To the Comrnission 
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Clear Channe] Broadcasting Service (CCBS), by its attorneys, 


hereby submits its Opposition to the Petition for Reconsideration of the 


. 
Memorandum Opinion and Order Released herein on October 30, 1967 


filed by the above-captioned applicant (hereinafter WAIT) on ovemibes 29, 1967. 
| 
In support thereof, the tlegine is shown; | 
| 
5 1, On March 7, 1967, Class II station WAIT filed an 
application for nighttime operation on $20 ke (a Class I-A Clear Channel) 
and in connection therein submitted along with a Request for Waiver of the 


rit . , | 
numerous Cornmission rules which would be contravened by a grant of the 


requested authority anda Petition for Oral Presentation. 
2. The WAIT application, waiver request and petition for 

an oral hearing were opposed by Carter Publications, Inc. (WBAP}, 

A.H. Belo Corporation (WFAA), Midwest Radio-Television, me (WCCO), 


- x | 
and CCBS. WAIT filed a Reply to the Oppositions on June 20, 1967. By 
: 


a Memorandum Opinion and Order released October 20, 1967 (WAIT Radio, 


11 RR 2a 603 (1967)), the Commission denied WAIT's Request for Waiver 


and Petition for Oral Hearing and returned the application as unacceptable. 


WAIT now petitions the Commission to .reconsider this decision. 
3. WAIT in its Petition for Reconsideration advances no new 
. : 


arguments, but merely repeats and embellishés those contained in its 


original pleadings. Essentially WAIT reargues that its Constitutional rights 


| 
are infringed by the Commission's Rules granting Class I-A protection to 


> WAIT waiver requ 
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sufficient, if true, to jus 
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now, 


eady been correctly rejected by the 
11 RR 2d at 606 & n.5. 


fully considered the merits 
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the oppositions filed against it, and WAIT's 
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“since the applicant has not set forth reasons 


tify iver 
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its Request soy Waiver an 
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Reply to Oppositions, 


for a waiver. fore, for the reasons set 


and Order and in the 


aj] Request for Waiver are hereby 


facts necd not even be considered by the 
$2. 106(c} ( . : 


OID 


incorporated into this Opposition), WAIT's Petition for Reconsideration 


must be denied. 


{Cer 


2 


o 
ed, 


Respectfully submitt 


CLEAR CHANNEL BROADCASTING SERVICE 


{Subscription Omitted in Printing] 


* * * * 


tificate of Service Omitted in Printing] 
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Before the, 
.FEDERAL COMMUNICATIONS COM) PSSION 
Washington, D, C. 20554 rie 


2G iS 
. an 


In re Application of 


Matrices Rosenfield, Lois P. Rosenfield, 
Howard A. Weiss, Robert G. Weiss, and 
Devoe, Shadue, Mikva, and Plotkin, A 
Co-Par tnership d/b as 
WAIT RADIO 

Chicago, lllinois 


File No. (unassigned) 
| 


. 
a et ees ee a es ee te ee 
7: Z 


For Construct tion Permit 


To the Coinmission: 


OPPOSITION TO PETITION FOR RECONSIDERATION 


Comes now A. H. Belo Corporation, licensee of Station WFAA, 
a a ae | 


820 ke., Dallas, Texas, and opposes the WAIT RADIO Petition for Recon- 
sideration of the Memorandum Opinion and Order of October 30, 1967, in 
the above-entitled matter on the ground that it is solely repetitious and 


‘raises no matters that have not been considered and disposed of by the 


Commission in that opinion and order. 


Respectfully submitted, : 

A. H. BELO CORP ORATION (WFAA) 
By: Denese, and Koploy itz 

: Its Attorneys | 


938 Bowen Building 
Washington, D. C. 20005 


ales Seer, 


December 26, 1967 


aption Omilted in Printing] 


OPINION AND ORDE 
Adopted: pani Vv 24 1888 Released: January 31, 1968 
By the Commission: Commissioner Le 
1. The Commission has before it for consideration a Petition for Recon- 
sideration filed by the above-captioned party (WAIT) cn November 29, 1967, 
direcied against the Commission's action of October 20, 1967, Memorandum 


- Opinion and Crder, 10 FCC 2d 481, 11 RR ad 603, released d Ociober 30, 1867, 
denying the petitioner's reques > waiver and oral presentation on its appl- 
cation for exiension of its hours of operation; also oppositions filed by Car- 
ter Publications, Inc., licensee of Station WBAP, Fort Worth, Texas; A. BH. 
Belo Corporation, licensee of Station WFAA, Dallas, Texas, and Clear Chan- 
nel Broadcasting Service, respectively. 

2. As stated in the above-referenced Memorandum Opinion and Order, 
the Class I-A stations cn channels reserved for the exclusive use of one sta- 
tion during nighttime hours (including 820kc) are protects ed from co-channel 
interference (Section 73.182(v)); also thai the facilities requested by petitioner 
would not provide any primary service to “white areas”, would cause inter- 
ference to a large area and population within the WFAA/W BAP 0.5 mv/m- 
50% skywave contour, and would fail to serve 30.7 percent of the population 
and 80.5 percent of the area. within its proposed normally protected contour, 
and that the proposed operation would thus be in violation of Sections 73.24, 
73.24(b)(3), 73.25, and 73.182 of the Commission's Rules. We also found 
that WAIT had not attacked the Commission's Clear Channel policy or urged 


revision of these rules, and that it had not provided sufficient basis for waiv~ 


ing the rules governing the allocation of broadcast facilities or for a hearing 


in the matter. 


| 
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3. The petition for reconsideration provides additional details and engi- 
neering data concerning. indicated interference effects and proj ected broad- 
cast service of the proposal, other radio services in the interference area, 
and information concerning the WBAP/WFAA programming and listening 
audience, all relating to petitioner's original arguments for waiver and ac- 
ceptance of its application on which we have already ruled. As pointed out in 
the opposition comments, WAIT has advanced no new reasons for a waiver, 
nor any matters that have not been considered and disposed of in our former 
Memorandum Opinion and Order herein. | 


Accordingly, If IS ORDERED, That the position of WAIT Radio IS DE- 
NIED. 


FEDERAL COMMUNICATIONS COMMISSION 


/s/ Ben F. Waple 
Secretary 
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"ATES CO EE oe PF APPEALS 
OF COLUMBIA CIRCUIT 


MAURI Ck 


Bo ak 


ee ae: 2 


= 


No. 21,689 


HCATIONS COMMISSE 


wolVils 


An CEVANNE r CASTING 


~ pre NEL SoA Pree 1 ALN 
5, ING 
IRPORATION, 


Tatervenors 


PREHEARING STIPULATION 


The undersigned, by their counsel, stipulate and agree as follows: 


I. In the opinon of appellent, the following issues are presented in the 


tn 


above-entitled case 

1. Whether the Commission's refusal to permit appellant to file its ap- 
plication for a construction permit and denial of its request for waiver was, 
under the circumstances of this case, arbitrary, contrary to the public inter- 
est, convenience and necessity, and in violation of the Communications Act. 

2. Whether the Commission's denial without hearing of appellant's ap- 
plication and request for waiver was violative of Section 308 (47 U.S.C. § 309) 
and other provisions of the Communications Act. 

3. Whether the Commission's refusal to waive the "clear channel" rules, 
notwithstanding that their rationale was inapplicable, resulted in an "over- 
breadth" being extended to those rules in violation of the Communications 
Act and the First and Fifth Amendments to the United States Constitution. 

4, Whether the Commission may lawfully, under the Act or the Constitu- 
tion, apply its rules so as to deny additional radio service to a large popula- 


tion where the grant of such additional service will not result in the loss or 
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diminution of radio service to any other group of poenle, | 


5. Whether the Commission's rejection of appellant's application and 
denial of its request for waiver, thereby requiring appellant to | c ontinue to 
operate in the Chicago market at a competitive disadvantage Plomer stations 

| 
which are permiited to operate on a full time basis, without any resulting 
benefit to any other part of the radio audience in the United States, was in 
violation of the Constitution. 

Il, The Commission and the intervenors do not agree with the issues as 
set forth by appeliant, and they believe that the question presented is: 

Whether the Commission's dismissal of WAIT's < application and denial 
of ils request for waiver of Sections 73.21, 73.24, 73.25 and 73.182 of the 
Commission's engineering regulations, without hearing, was arbitrary, con- . 
trary to the public inter est, and in violation of the Comzuaunic ations Act ana 


the Constilution of the United States, 


WW. The counsel for the parties further stipulate and agree! that the Joint 


Appendix will be filed ten (10) days after filing of the reply bri it and, if no 
reply brief is filed, fifteen (15) days after the filing of Appellee' s brief, 
References to the record appearing in the briefs of the parties wi be to the 
page numbers of the record as certified to the Court. In the pri inting of the 


Joint Appendix there will be set forth, in addition to the Ronsecusee number- 


ing of the Joint Appendix, the original record page numbers in bold type and 


indented in a manner which will render it convenient for the Court to locate 


the pages referred to in the brief. 
. Respectfully submitted, 
/s/ Robert M. Lichtman | 
Counsel for Appellant 


/s/ John H. Conlin 
Counsel for Appellee; 


/s/ R. Russell Fegan 
Counsel for Intervenor Clea 
Channel Broadcasting Service 
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Pad 
ee tort ee 
Phi Stat 25 nt rir gy 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,689 
WAIT Ranpio, a Co-partnership, 
Annellant 
v. 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee 
CARTER Pusuications, INc., 
CLEAR CHANNEL BROADCASTING SERVICE, 
A. B. BELO Corporation, 
MipwersT Rapio-TELEVIsION, INC., 
Intervenors 


Appeal from the Federal! Communicavions Commission | 


Decided June 24, 1969 


Before DaNAHER,* LEVENTHAL and RcBINSON, Circuit 
Judges. : | 


LEVENTHAL, Circuit Judge: WAIT Radio trings this appeal 
to protest a decision by the Federal Comm nications Com- 
mission rejecting as unacceptable its application for authority 
to operate its station on an unlimited time Dasis.! We think 
the Commission erred by not giving adequ:.te reasons for 
denying and refusing to hold a hearing on appellant’; 
request for waiver of certain FCC rules anc we remand for 


further consideration. 


“Circuit Judge Danaher became Senior Circuit Judge on January 23, 
1969. 


'WAIT Radio brings this appeal pursuant to 47 SESS § 402 
(1964). 


I 


WAIT operates a Chicago AM radio sation on a fre- 
quency of 820 kHz, one of the so-calicc clear channels. 
Under FCC “clear channel” rules certain AM frequencies 
are designated as clear channels that can oe used at night 
only by specified stations that broadcast 2 signal to “white 
areas,” sparsely populated regions that have no local radio 
service.2 Because of the “skywave contou:” characteristics 
of nighttime radio signals, other stations broadcasting on a 
“ciear channel” frequency must close down at night to 
avoid interference in “white” arca reception with those sta- 
tions particularly authorized to transmit this special night- 
time signal. As a result, WAIT operates on a sunrise to 
sunset basis. 


WAIT filed an application requesting a waiver of the 
clear channel rules. Its proposal included plans for con- 
structing a directionalized antenna that would beain its 
signal away from “white” areas that were being served by 
stations WBAP and WFAA, licensed to operate clear channels 
on KHZ out of Fort Worth/Dallas, Texas. WAIT’s applica- 
tion asserted that by confining its signal, its skywave beam 
would not interfere with the serviceable contour of the 
signal’ from the Texas stations except in regions that receive 
primary groundwave service from at least one other station,? 


2Tne pertinent rules are found in 47 C.F.R. §§ 73.21, 73.25, 


73.182(a)(1)Gi), and 73.182(w) (1968). While § 73.24, 47 C.F.R. 
§ 73.24 (1968), is slso involved, it would seem tha: in the context of 
this application for waiver, it adds nothing, a point to which we will . 
return. 

Dusing the nighttime hours the normal radio signal will travel in 
what the trade calls a “skywave contour.” The effective broadcast 
radius' of the signal projects into remote regions that cannot pick 
up the signal during daylight hours. The clear channel policy attempts 
to capitalize on this engineering phenomenon by utilizing the skywave 
contour of strategically located stations to service remote and sparsely 
populated regions of the country, so-called “white areas,” where no 
local stations exist to serve the area with the so-called “primary” 
radio signal that we are accustomed to tuning in on our receivers. 
Under Commission rules the clear channel frequencies are to be free 
from interference of signals from other stations. 


3WAIT appended to its application detailed engincering data and a 
map explaining and demonstrating the range of its proposed direction- 
alized! signal. Compare Rio Grande Radio Fellowship Inc. v. FCC, 
____US.App-D.C. __, 406 F.2d 664 (1968). The application 
assumed, based on “engineering convention” that any interference 
beyond the “0.5 mv/m 50%” intensity of the Texas signal was not 
contrary to clear channel policy. In brief appellant has explained the 
“0.5 mv/m 50%” designation as being the outer serviceable range of a 
skywave broadcast signal. Under normal conditions it seems that 
beyond that range a listener will miss about 50% of the broadcast. 
The Commission’s opinion and order does not dispute WAIT’s asser- 
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and its ostensible violation of Commission rules would not 
conflict with the policy underlying the “clear channel”, 
rules. 


In support of its waiver request WAIT furthe 

that its programming of “good” music and ae discus: | 
sions on matters of public interest is a unique AM service in 
the Chicago area. Appended to the Saree were sUup-: 
porting data, of surveys, etc., indicating lister.er preferencd 
for such programming. The application furthe> alleged that 
the present fluctuating broadcast schedule, Gependent on) 
the actual lime of sunrise and sunset, and no evening eee 
is a disadvantage. WAIT makes particular reference to i 
distinctive adult audience, able during the oe “ho 

listen to, and understand, serious social, political and Rie 
tional programs, and it claims that the limtation on its 
channel is a limitation on communication of iceas.4 


The Commission rejected WAIT’s request In an opinion 
and order of October 25, 1967, and ordered that the appli-! 


tion that the “0. 5 mv/m 50%” range delineates the serviceable night-| 
time signal. Should plans to increase the power on these stations go 
into effect, it does appear, as noted by intervenors, that WAIT’s new 
service might cause interference in some areas within a “0.5 mv/m| 
50%” contour. The Commission’s opinion, however, does not in any | 
way rely-on this fact in rejecting WAIT’s application, :nd the applica-! 
tion itself, envisioning such 2 development, seeks the new authoriza- 
tion subject to a change in Commission policy on bro. dcast power of| 
existing clear channel stations. 
A variant contention put forth by the intervening Texas stations | 
was that interference with their signal, even beyond ‘he “0.5 mv/ra i 
50%” contour, runs afoul of the clear channel policy. The Commis: | 
siea did not rule on this contention. In its Petition for Reconsidera- | 
tion WAIT points out that the programming of the Texas stations, 
does not constitute meaningful service to the non-white area market! 
within the “0.5 mv/m 50%” contour of the Texas stations. This, 
according to WAIT, is also true of areas beyond the pr tected contour, 
where the primary service is not only superior to the \reak and inter. | 
mittent reception from the Texas station, but also carics programs of, 
greater interest and relevance to the audiences which <ze quite remote! 
from the Texas area. Detailed lists were attached :o the Petition} 
identifying the cities and areas where WAIT’s signal aight interfere | 
with that of the Texas stations and also identifying the available 
alternative services. : | 


“The issue may be said to be whether the public interest requires 
limitation of the freedom of the listening public at home. Coe 
Stanley v. Georgia, ss U.S. __s (1969). 


cation be returned as unacceptable. WAIT appeals from 
this decision and order and the Commission’s subsequent 
denial of its petition for reconsideration. 


Il 


Able arguments have been presented on both sides. Appel- 
lant stresses to us, as it did in memoranda to the Commis- 
sion, that First Amendment considerations permeate the 
field of public broadcasting. First Amendment principles, 
WAIT says, mean that tne Commission’s conceded power to 
license and regulate in the “public interest’? musi be exer- 
cised with circumspection, that the rules must be drawn as 
narrowly as possible so as to give the widest possible play 
to freedom of expression. It is contended that the Commis- 
sion’s failure to waive its clear channel rules, where this 
underlying poijicy will not be infringed, is contrary to the 
First Amendment’s policy of freedom of expression. 


The Commission in effect replics to the First Amendment 
issue by invoking Nutional Broadcasting Co. 3 », United States, 
319 U.S. 190 (1943), and other Beeson affirming the 
power to regulate the use of broadcast facilities. 


At this juncture, we do not rule on appe Jlant’s conten- 
tions, which go to the impact of the First Amend:nent on 
the substantive content of broadcast regulations. When an 
application pleads, and offers factual material in support of, 
a non-frivolous First Amendment contention, an agency 
may not dismiss it with the routine treatment that might 
suffice in the ordinary case. We hold that the Commission 
must state its basis for decision with greater care and clarity 
then was manifested in its disposition of WAIT’s claims, and 
remand for a clearer statement of reasons. 


1. Two strands of doctrine apply to the judicial review 
of administrative determinations. First is the principle that 
an agency or commission must articulate with clarity and 
precision its findings and the reasons for its decisions. The 
importance of this requirement is inherent in the doctrine 
of judicial review which places only limited discretion in the 
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| 

i 

i 
reviewing court. As Justice Harlan recently said in the 

Permian Basin Area Rate Cases, 390 U.S. 747, 792 (1968): 
The court's responsibility is not to supplant [a] Coie 
mission’s balance of . . . competing interests with one 
more nearly to its liking, but instead to assure itself 
that the Commission has given reason od consideration 
to cach of the periinent factors. Judicial review of the 
Commission’s orders will therefore function mest accu- 
rately and cfficaciousiy only if the Commission indi- 
cates fully and carefull lly the method by which, and 
the purposes for which, it has chos sen 10 sees as well as 
its assessment of the consequences of i's orders for the 
character and future development otf “the re Seal 
industry.§ 
Of course busy agency Sas are not expected to do 


662999 


is” and cross “t’s.”” Our decisions recognize the pres 
tion of regularity. We sae to “salutary prh 
judicial restraint.”? Courts ar ae gent tovvurd adi aoe 
tive action to the extent of affirming an order Tee the 
agency’s path can be “discerned” even if the opinion “Jeav ves 
much to be desired.””8 

5Sce also NLRB v. Metropolitan Life Ins. Co., 380 U.S. 438, 
442-43 (1965): Burlington Truck Lines, Inc. v. United States, 371 
U.S. 156, 167-68 (1962); SEC v. Chene ry Corp., 332 U.S.194( |); 
Radio Station KFH Co. v. PCC, 101 U.S.App.0.C. 164, 247 F.2d 
570 (1957); Northeast Airlines, Inc. v. CAB, 331 F.2d 579, 586- $9 


(ist Cir. 1964); Jaffe, Judicial Control of Adj inistrative Action 
(1965). 


®See Braniff Airways, Inc. v. CAB, 126 U.S..ipp.D.C. 399, 406, 
379 F.2d 453, 460 (1967), where we said “A strong presumption of 
regularity supports the inference that when administrative officidls 
purport to decide weighty issues within their dor.ain they have con- 


scientiously considered the issues and adverted tc the views of De 
colleagues,” 


7Sce id, at 409, 379 F.2d at 463, alluding to “salutary nies 
of judicial restraint.” 


®Sce Colorado Interstate Gas Co. v. FPC, 324 U.S. 58], 595 
(1945); Pikes Peak Broadcasting Co. v. FCC, D.. Cir. No.’ 22023, 
Maich 24, 1969, Slip Op. at 18, where we concluced we were “satis- 
fied that the Commission gave . . . a hard look.” 


2. The tension between these principles is heightened’ 
when a court undertakes to review administrative action on 
an application for waiver. Presumptions of regularity apply 
with special vigor when a Cominission acts in reliance on an 
established and tested agency rule. An applicant for waiver 
faces'a high hurdle even at the starting gate. “When an 
applicant secks a waiver of a rule, it must plead with par- 
ticulatity the facts and circumstances which warrant suct 
action.” Rio Grande Family Radio Fellowship, Inc. v. FCC, 
supra note 3. Yet an application for waiver has an appro- 
priate piace in the discharge by an administrative agency 
of its assigned responsibilities. The agency’s discretion to 
procecd in difficult areas through general rules is intimately 
linked to the existence of a safety valve procedure for consid- 
eration of an application for exemption based on special cir- 
cumstances. Perntian Basin Area Rate Cases, supra; FPC v. 
Texaco, Inc., 377 U.S. 33 (1964); United States v. Storer 
Broadcasting Co., 351 U.S. at 204-05 (1956); Nationa! 
Broadcasting Co. v. United States, 319 U.S. 190 (1943); 
American Airlines vy. CAB, 123 U.S.App.D.C. 310, 359 F.2d 
624 (en bane), cert. denied, 385 U.S. 843 (1966); Pikes 
Peak’ Broadcasting v. FCC, supra note 8; WBEN, Inc. ». 
United States, 396 F.2d 601, 618 (2d Cir. 1968), cert. 
denied, 393 U.S. 914 (1968). 


3 The salutary presumptions do not obviate the need for 
serious consideration of meritorious applications for waiver; 
and a system where regulations are maintained inflexibly 
without any procedure for waiver poses legal difficulties. 
The Commission is charged with administration in the 
“public interest.” That an agency may discharge its respon- 
sibilitics by promulgating rules of general application which, . 
in the overall perspective, cstablish the “public interest’’ for 
a broad range of situations, does not relieve it of an obliga- 
tion ‘to seek out the “public interest” in particular, indi- 
vidualized cases. A general rule implies that .a commission 
need not re-study: the entire problem de novo and reconsider 
policy every time it receives an application for waiver of the 
tule. On the other hand, a general mle, deemed valid 


tule. On the other hand, a general rule, deemed valid 

because its overall objectives are in the public interest, may 
not be in the “public interest” if extended to an applicant) 
who proposes a new service that will not undermine the' 
policy, served by the rule, that has been adjudged in the 
public interest. An agency need not sift pleadings and doc-, 
uments to identify such applications, but allegations such] 
as those made by petitioners, stated with clarity and accom-| 
panied by supporting data, are not subject to perfunctory, 
treatment, but must be given a “hard look.’? 


3. These principles are not easily reduced to a quantifia-/ 
ble formula for deciding when an agency disposing of a 
waiver application has crossed the line fram the tolerably 
terse to the intolerably mute. There are strong indications 
that the boundary has been transgressed in the case before 
us. The Commission’s order suggested, and perhaps; 
even required, that WAIT’s waiver apylication may not 
be entertained because it failed to proceed broadside 
against the clear channel policy.'® The Commiission’s view 
that WAIT’s request for waiver must fall in the absence of 
an attack on the general rule is undersco:ed by its disposi-' - 
tion of appellant’s petition for reconsileration.” This) 
approach is without merit. The very es.cnce of waiver is 
the assumed validity of the general mule, :nd also the appli 
cant’s violation unless waiver is granted. And as already 
noted, provision for waiver may have a »ivotal importance 


°Sce Pikes Peak Broadcasting v. FCC, supra rote 8. | 

The agency is not bound to process in Jepth what are onl} 
generalized pleas, a requirement that would condemn it to seat 
resources of time and personnel to hollow claizas. The applicant for 
waiver must articulate a specific pleading, and idduce concrete sup: 
port, preferably documentary. Even when an application complies 
with these rigorous requirements, the agency is rot required to author 
an essay for the disposition of each applicatioi. It suffices, in the 
usual case, that we can discern the “why and -vherefore.” See Rid 
Grande Radio Family Fellowship, Inc. v. FCC, s«pra note 3. 


1°Sce % 6 of the Commission’s opinion, set forth at note 12, infra. 
The Commission made a point of noting in its denial of recon 
sideration that “WAIT had not attacked the Commission’s Clear 
Channel policy or urged revision of these rules. . . .” 


in sustaining the system of administration by general rule. 

The somewhat perfunctory treatment in the Commission’s 
opinion is capped by the startling statement in paragraph 6 
that the application is subject to dismissal out of hand 
because it revealed that in the absence of waiver there 
would be a violation of the Commission’s rules.'? 


It may be that points raised on appeal by Commission 
counsel would support its order if they had been set forth 
by the agency, but argument by counsel cannot take the 
place of an agency’s statement of reasons oF findings.'> 
Those points noted by counsel which do appear in the 
opinion are set forth merely as contentions of opponents 

12THe Commission said (¥ 6): 

On the basis of appellant’s statement that it does not attack the 
‘Clear Channel doctrine or policy of the Commission or urge 
reconsideration or revision of the Clear Channel rules, it is diffi- 
cult to perceive a possible legal basis for the requested action in 
‘view of the clear and acknowledged violations of Sections 
'73.21, 73.25 and 73.182 of the Rules, which establish the 
iso-called Clear Channels and the technical specifications for 
their use. 

It is manifest error to deny a waiver on the ground that there would 

be a violation in the absence of the waiver sought. 

The error is not retrieved by 77. Its bare statement that the 
application docs not present a sufficient basis for waiver is a conclu- 
sion, not a reason. And, paragraph 7 also reflects the view that over- 
breadth does not provide a possible legal basis for granting a waiver. 

Compare West-Michigan Telecasters, Inc. v. FCC, U.S.App. 
D.C. , 396 F.2d 688 (1968). 


13 See NLRB v. Metropolitan Life Ins. Co., supra note 5: Burlington 
Truck Lines, Inc. v. United States, supra note 5: West-Michigan Tcle- 
casters, Inc. v. FCC, supra note 12; Braniff Airways, Inc. v- CAB, 
supra note 6. Counsel argued that allocation of 820 kHz to WAIT 
would be an inefficient use of the wave lengths. A directionalized 
transmitter would fail to serve 30% of the population and 80% of the 
area within WAIT’s normally protected contour. Counsel also noted 
that stations in other areas might provide an additional primary service 
in a non-white area and also further Clear Channel! policies if 820 kHz 
were in fact to be duplicated. It was further argued that the secondary 
service to areas receiving primary scrvice on one or two frequencies is 
relevant to the decision of whether waiver should be granted. 


not as reasons of the Commission.'* Nor are the difficulties 
obviated by the opinion denying reconsideration, which 
purports to be only a restatement of the original opinion. 
That cpinion reiterates that the circumstances showed an 
operation in violation of rules, a point we take as a tautology | 
inevitable in an application for waiver, but which the coe | 
mission mistakenly takes as a reason a denial. | 


This is not the kind of case in which the court may be 
-asked to “cut and sew the meagre matcrials at hand intd 
the pattern which we guess the Commission had in mind.”"*4 
A willingness to undertake minor alteraiions on an opinion 
already made is not an undertaking to custom tailor a new 
one. 

4. The court’s insistence on the agercy’s observance of 
its obligation to give meaningful consideration to wai /er 
applications emphatically does not ccntemplate tha an 
agency must or should tolerate eviscerution of a rule by 
waivers. On the contrary a rule is more Iixely to be undercu { 
if-it does not in some way take into account considerations 

hardship, equity, or more effective implementation of 
overall policy, considerations that an agency cannot realistit 
cally ignore, at least on a continuing oasis. The limite 4 

The opinion also notes the proposals pe:ding before the Com 
mission to authorize high-power transmitters which would increase 
the effective radius of the sky-wave signal. Such increase in signal 
strength would result in interference over “wh-te” areas by WAIT’s 
signal. The Commission also stated without e-aboration the conten 
tion by intervenors, and urged by counsel on appeal, that the addi 
tional skywave service in areas with limited pri: ary service is relevant 
to the decision to grant a waiver. Sce not: 3, supra. Compare 
Permian Arca Basin Rate Cases, supra, 390 U.S. at 804. 

We need not here decide whether the FCC could decline WAITS 
request on the ground that a temporary waiver would be an unaccept; 
able administrative burden, or would gener. te a sense of vested 
interest or related pressures interfering with future flexibility in the 
administrative process. : 


1Ssee the concurring remarks of Mr. Justice Douglas in ICC v. 
Columbus & Greenville Ry., 319 U.S. 551, at 559 (1943). 


safety valve permits 2 more rigorous adherence to an effective 
regulation.'® 

Sound administrative procedure contemplates waivers, or 
exceptions, granted only pursuant to a relevant standard— 
expressed at Ieast in decisions accompanied by published 
opinions, especially during a period when an approach is in 
ena. but best expressed in a rule that obviates dis- 
crimiziatory approaches.17 The agency may not act out of 
unbridied discretien or whim in granting waivers any more 
than in any other aspect of its regulatory function. The 
process viewed as a whole leuds to @ genera rule, and 
limited waivers or exceptions granted pursuant to an appro- 
priate general standard. This combination of a general rule 


and limitations is the very stuff of the rule of law, and with - 


itigent effort and attention to essentials administrative agen- 
cies may maintain the fundamentals of principled regulation 
without sacrifice of administrative flexibility and feasibility. 
5. We have identified deficiencies in the FCC’s opinion 
rejecting ph application for waiver. We have cxamined the 
significance of the waiver procedure and pointed out that it 


is not necessarily a step-child, but muy be an important” 


member of the family of administrative procedures, one 
that helps the family stay together. These suffice for the 
case at hand, and we have no occasion to consider to what 
extent the overbreadth principle of First Amendment cases 
narrows the range of administrative discretion consistent 
with the general standard of “public interest” and places a 
special burden on the Federal Communications Commission 
not to maintain its gencral rules in an instance or class of 
instances not strictly furthering the policy of the regula- 
tion.!? That the Commission’s statutory assignment pertains 


16Sce Leventhal, Reviewing the Permian Basin Arca Gas Price 
Hearings, Public Utilities Fortnightly (March 12, 1964). Compare 
Permian Area Basin Rate Cases, supra, 390 U.S. at 822. 

17City of Chicago v. FPC, 128 U.S.App.D.C. 107, 385 F.2d 629 
(1968); cert. denied, 390 U.S. 945 (1968). 


18Compare, ¢.g., Brown v. Louisiana, 383 U.S. 131 (1966); NAACP 
v. Alabama, 357 U.S. 449 (1958); Bates v. Little Rock, 361 U.S. $16 
(1960). Schneider v. Town of Irvington, 308 U.S. 147 (1939). 


‘ 


to an industry concerned with basic freedoms of expression | 
does not subject it to unmanageable standards, either as to, 
substantive powers or procedures. But the manifest impor-, 
tance of subject-matter means that the Commission is not 
lightly to be indulged with dispensations from legal require-'| 


menis.!9 


We think the pleading filed by WAIT, supported by data! 
sufficient to overcome the initial hurdic, was entitled tol 
reflective consideration. On balance we conclude the Com-| 
mission’s treatment, with its “combination cf danger sig-| 
nals,’"?9 belies the “hard look” the apolication merited.?4 
We do not rule on substantive contenticns, but remand for, 
further consideration. 


So ordered. 


DANAHER, Circuit Judge, dissenting: When reduced to i 


bare bones, this appeal presents only a claim that these’ 
appellants are entitled as a matter of lew to an additional 


"See Joseph v. FCC, ___ U.S.App.D.C. ___, 404 F.2d 207, 212 
(1968); compere Northern Nat. Gas Co. v. FPC, ___ 

__» 399 F.2d 953 (1968); see also 
118 (2¢ Cir. 1961). 
*§ 20S¢e Joseph v. FCC, supra, U.S. App.0.C. at __ 
at 212: 

21 Compare Pike’s Peak Broadcasting Co. v. FCC, supra note 8,; 
where we noted that a commission’s order would be sustained where! 
the agency took “a hard look” at petitioner’s contentions even though 
“the standard [applied] would perhaps have b2come sharper had the | 
Commission focused upon clearer rebuttal of petitioner’s central alle- 
gations.” Slip Op. at 17. 

The Commission’s conclusory reasoning and mechanical reliznce! 
upon National Broadcasting Co." v. United States, 319 U.S. 190 
(1943), do not resolve appellant’s contentions. WAIT, by: seeking | 
waiver, challenged neither the Commission’s power to regulate, nor! 
the validity of the general application of the clzar channel rules. The | 
issue is whether the Commission may curta’! access to broadcast 
facilitics by those applicants who, although tccanically in violation of 
a Commission rule, will not be undermining the purpose or policy | 
which the rule was designed to further. 


primary nighttime radio service to reach some 7 million 

people in the Chicago area. They even ask this court to 
direct that their ‘application be accepted for filing and that 
upon acceptance the application be granted.” In those very 
words, their brief so concludes, 

Never mind the Commission’s Clear Channel doctrine or 
its policy; forget that the proposal patently violates the 
spirit and the letter of the provisions primarily of section 
73.24(b)(3), and of other Rules in lesser degree; appelants 
went a larger audience; they wish to provide the Chicago 
area’ with a type of programming which they blandly say 
the listening audience should have. If their application be 
not granted, First Amendment rights will be flouted, they 
argue. Such is the posture of the case as submitted to the 
Commission and now to this court. 


My colleagues remand, calling upon the Commission to 
articulate its reasons for refusing to grant a waiver of its 
long-sianding Rules. It seems to me fundamental that the 
burden of making an adequate showing as to any such 
claimed entitlement rested upon the appcllants. On the 
face of their application when read with their engineering 
exhibit against the Commission’s standards, they wholly 
failed to sustain that burden, and the Commission so 
perceived. : 

Their application before the Commission disclosed that 
they would subject to interference an area of some 70,700 
square miles and .a population of some 2,165,502. Mr. 
Maurice Rosenfield, Managing Partner and Executive Direc- 
tor; represented that the appellants, including their counsel, 
not only were aware of legislative and administrative 
action but that through staff conferences and written 
directions and memoranda, the Station’s employees and 
agents are kept informed of rcquirements. Thus the 
partners knew when they acquired the station in 1962 
that they were permitted to operate, daytime only, on 
820 kc. They were aware, of course, that they were to 
be “‘silenced” at night, although they now complain that 
they are being “silenced” by the Commission’s action 


here challenged. They knew all along that the channel 
was one of the Class | unduplicated clear channels, rese erved 
for the exclusive use of one station during nighttu ne hou rs, 
and entitled to protection from co-channel interference; 
Even so, in the instent proceeding, the appellants dic 
not attack the clear channel policy. They did not 
seek revision of the Commission’s Rules. They simply 
said that despite the Rules, they are entitled to a 
nighttime audience in the city of Chicago, notwithstandin; 
that their own application showed that the area ‘ 

by more than twenty-five AM stations and sixte 
stations.” 


Since their application said that they keep ; 
tinent legislative and edministrative actions 
knew that the Commission’s 196] Report and Order in if 
Docket 6741 provided that 820 ke is one of 12 clegr chan, 
nels, not to be duplicated at night, and already reserved for 
expansion of “whiie area” service. In like manner, the 
appellants must have been aware of the Commission’s 1962 
Memorandum and Order which providec' that ame clear 
channel, on 820 ke, was to be retained, subject to Sei. 
tion through the possible use of higher Eeces 


Above all—indeed, without more—the application was 
defective as the appell ants Eaucsabal and accordingly the 


Commission noted, “that the proposal would cause inter- 


ference as defined by section 73.24(b).3).””? | 


Obviously, the Commission could see right on the face of 
the application with its attached engineering exhibit that 
| 

1That section provides in pertinent part that authorization for 
increase in the facilities of an existing station will be issued only after 
a satisfactory showing has been made 

“That a proposed new nighttime operaiion . . . would (i) not 
cause objectionable interference to any existing station ... and 
(ii) provide a first primary AM service to at Teast 25 per cent 
of the area within the proposed interferznce free nighttime serv- 
ice area.” 

Oddly enough, their opening brief here made no mention whatever 
of this threshold rule, and in their reply bricf they rested solely on 
their “constitutional argument.” 


WAIT: could not meet the established requirements. ~ The 
Commission itself from its records and from its own engi- 
neering certainly knew what the appellants knew. Not only 
can it be scen from the text of the Commission’s original 
Memorandum Opinion and Order that consideration had 
been given to the showing submitted by the appeliants, but 
notice was taken of its lack of showing. The appellants’ 
pleadings and exhibits had received a “hard !ook,” I 
suggest. The appellants simply could not comply with 
the requirements, and the Commission in footnote ] 
of its Memorandum Opinion and Order made specific refer- 
ence to the appellants’ engineering exhibit, there pointing 
out: 
[T]he proposal would cause prohibited interference to 
an area approximately 850 miles long and 150 miles 
deep at its center, or what the appellant describes as 
“o territorial crescent 100% served via groundwave 
from local stations.” Also, the proposal would not 
satisfy the ‘25% white area” requirements of this sec- 
tion. 

So'it was that the Commission concluded based upon its 
knowledge of the problem, its expertise in the field, the 
pleadings submitted. and as noted in paragraphs 6 und 7 of 
its Memorandum Opinion and Order, that the appellants 
had failed to present facts which would justify their request 
for waiver. So it was that the appellants’ application was 
returned “tas unacceptable for filing.” 


The Commission's action finds support in our cases,” and 
in the rulings? of the Supreme Court. 


I would accept the record just as did the Commission and 
make' my assessment particularly in light of the Commission’s 


2Carter Mountain Transmission Corporation v. FCC, 116 U.S.App. 
D.C. 93, 98, 321 F.2d 359, 364, cert. denied, 375 U.S. 951 (1963); 
Interstate Broadcasting Co. v. FCC, 105 U.S.App.D.C. 224, 228, 231, 
265 F.2d 598, 602, 605 (1959). Cf Transcontinent Television Cor- 
ae v. FCC, 113 U.S.App.D.C. 384, 389, 308 F.2d 339, 344 


3Nat. Broadcasting Co. v. United States, 319 U.S. 190 (1943). 


expertise,* here called for in singular degree. Finding that the 
appellants had wholly failed to justify their requested waiver, 
I would suppose there was no alternative to a return of the 
application. As for the First Amendment contention, I would 
certainly agree that the right of free speech does not include 
the right to use the facilities of radio without a license and, 
assuredly, unless 2 construction permit were to be authorized 
in accordance with Cormsnission mules, there could be nol 
license. I see here no denial of free speech. | 


will Jet Mr. Justice Frankfurter speak* for me, thus: 


We come, finally, to an appeal to the First Amend-| 
ment. The Regulations, even if valid in all other, 
respects, must fall because they abridge, say the Lal 
lants, their right of free spe sch. If that be so, it would 
follow that every person Whose application for al 
license to operate a station is denied by the Commissicn] 
is thereby denied his constitutional right of free speech. 
Freedom of utterance is abridged to many who wish 
to use the limited facilities of radio. Unlike other! 
modes of expression, rad io inherently is not eS 
to all. That is its unique characteristic, and that 
why, unlike other mae of expression, it is subjec ct to 
governmental regulation. Because it cannot be used by 
all, some who wish to use it must be denied. But, 
Congress did not authorize the Commission to choose 
among applicants upon the basis of their political, eco-; 
nomic or social views, or upon any other capricious 
basis. If it did, or if the Commission by these Regula- 
tions proposed a choice among applicants upon some 
such basis, the issue before us would be wholly; 
different.® | 


I oppose the remand. I would affirm the Commission. 


4Sce cases cited in notes 2 and’3 supra. Especially take note of! 
the Commission’s policy and the findings exemplified in the 1961 and, 
1962 orders relating to the clear channel program, text supra, which 
would here be reduced to sheer vacuity. 


SNat. Broadcasting Co. v. United States, supra note 3, 319 U.S. at | 
226. on: 
SCF. Red Lion Broadcasting Co. v. FCC, ___ U.S. ___ (slip op. 
22, 26 et seq., June 9, 1969). 
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ENGINEERING STATEMENT FOR 
RADIO STATION WAIT 
CHICAGO, ILLINOIS 
OCTOBER, 1969 


This engineering statement has been prepared for 
WAIT Raaio, licensee of radio station WAIT, Chicago 
Illinois. At present, W AI T operates on 820 kOe, 5.0 kilo- 


watts power, employing a non-directional antenna, limited 


time. 


On March 6, 1967 WAIT tendered for filing an application 


for authority to operate additionally with ten kilowatts power, 
directional antenna, on 820 ke., st a separate site during 
nighttime hours. WAIT later submitted a PETITION FOR RECON= 
SIDERATION. These contain engineering statements prepared and 
signed by this writer dated January 10, 1967 and Novenber 24, 
1967, both of which show and discuss a "WAIT to WFAA/WBAP 
INTERFERENCE AREA” referred to for convenience as the crescent. 
The principal purpose of those inquiries ves to determine 
whether there would be any interference from such a proposed 
WAIT nighttime service to any white area located within the 0.5 
mv/m 50% time skywave contour of WFAA/WBAP. The engineering 


statements demonstrate that no such interference to any white 


area would occur ~ that is, there was no white area within the 
crescent | 


It is the purpose of this statement to demonstrate thet 
by criteria within the Commission's Rules and Policies there 


4s no gray area within the crescent, 
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By common usage Within the broadcast industry and FCC 
proceedings gray area 4s that which receives only one primary 
vroedcast service. This is shown on the map widely distri- 
buted by the Clear Chennel Broadcasting Service (CCBS), a 
copy of which is included in the Appendix attached hereto. 

For the gray area analysis of this engineering statement, 
the following principles were used: 

1. AM and FM broadcasting have been treated as a single 
aural Nenice in keeping with current proposals of the FCC 
(FCC Order No. 69-960, dated September 4, 1969, Docket No. 
18651). 


2, An area which has one AM groundwave service, but &1s0 | 


has adequate FM service is therefore mot a gray area. 

3, All urbanized ereas and communities with populations 
tn excess of 2500 persons have been eliminated from consider~ 
ation. This has been done because Section 73.182(g) of the 
Rules requires 2.0 mv/m groundwave to overcome manemade noise 
4n population entities of that size, and nowhere within the 
erescent does the WFAA/WBAP skywave signal approach that magni 
tude. Therefore no urban area within the crescent is served v 
WPRAA/HBAP. 

4, For the purpose of determining whether an area is ser 
by an AM groundwave, the signals necessary to render primary 
service to rural ereas specified in Section 73.182(f) were 
used. With the minor exception stated below, a minimum signal 


strength of 0.25 mv/m groundwave was used to determine primary 


| 
WALTER F. RIVERSIDE, ILLINOIS 
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| 
service by Class I stations. Similarly, for the purpose of 
determining whether an area is adequately served by FM, only 
those signels of 1.0 mv/m or better were considered. An FM 
signal of 1.0 mv/m is defined as the predicted coverage contour 


for FM statious in Section 73.311 of the Rules. | 


Upon these principles, the following findings have been 


derived: | 

1. There is no gray area within the crescent except a 
region at the western tip of the crescent located in South 
Dakota west of the city of Sioux Falls. (This is part of 
Area A shown in Figure 5 of the engineering eiatenent of Now 
vember 1967, attached. Also shown es the gray yemnant in 
Figure 1, attached). This gray remnant consists of 219 square 
miles out of 70,700 total square miles of the crescent, or 
less than one third of one percent (0.31%) of tHe total area 


4nvolved. 


2. The total population in this gray remnant consists of 

889 persons out of a total rural population within the crescent 
of 2,165,502 persons, or approximately four one hundreths of 
one percent (0.041%) of the rural population, or less than two 
one hundreths of one percent (0.0167%) of the total population 
of 5,312,300 people. These population figures are based on 

the 1960 U. S. Census. ees 
>. It must be remembered that this de minimis iuter= 


ference to gray area was based on the 0.25 mv/m criterion 


which 4s more stringent than the Commission's Rules require. 
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The remnant gray area lies in the northern one fourth of the 
United States. If we recompute the existing ground wave 
services on the basis of 0.1 mv/m as permitted by Section 
73.182(f) of the Rules, this little grsy remnant disappears 
entirely. Indeed, this erea is served by two primary 4AM 
services, the groundwave signals of WNAX, Yankton, S. D. and 
KFAB, Omsha, Nebraska. 

4, In any event, there is in the FCC Rules, Section 
73.150(5) a term known as MEOV, which means maximum expected 
operating valve of radiation of an entenna system. ¥Yithin the} 


tolerance ‘permitted by MEOV in the direction of the gray 


remnant, it is pessible to adjust the WAIT directional antenna | 


to eliminate the interference to WFAA/WBAP in that area. 


Thus we come to the final conclusion that not only is 
there no white area in the crescent as previously shown; 
neither is there any gray area. 

Incidentally a study was made to determine the existing 
skywave services to the gray remnant in addition to WFAA/WBAP. 
There are fifteen such services; nine Class IA and six Class 
IB. Five are from two to four times as strong as WFAA/WBAP 
and ten are between equal and twice as strong. This multi- 
plicity of signals to choose between is typical of the rest 
of the crescent; the details are shown in the November 1967 
engineering statement and in the Appendix hereto, 

Therefore, every resident of the crescent has-a choice 
of two or more primary services and from 2 to 30 skywave signa; 


[Affadavit Omitted in Printing] 
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APPENDIX 


This eppendix consists of this page, TABLE I, 


Figures 1, 4 and 5 and the CCBS map, all attached hereto. 


The FM stations considered in this analysis; within or 
adjacent to the crescent are shown in the FCC Official List 
dated September 1, 1969. From this list the effective radi- 
ated power in the horizontal plane, the height ebove average 
terrein of the center of radiation and the coordinates of the 
tower location were taken for each such station.| Assuming 
vniform terrain elevation about each station, the distance to 


its 1.0 mv/m contour was determined from Figure 1, Section 


73.333 of the Rules. The circular 1.0 mv/m contours were 
-plotted on the map of Figure 1. Likewise the 0.25 and the 
0.1 mv/m groundwave contours of the Class I stations shown on 
Figure 4 were computed in accordance with the Rules. as de-. 
scribed in the 1967 engineering statement, and plotted. 

All of the Areas B, C, D and E of Figure 5 and more than 
half of Area A were covered by FM 1.0 mv/m signals or AM 
groundwave signals of 0.25 mv/m. When the 0.1 mv /m ground- 


wave of KFAB was added, all of Area A was covered. 
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TABLE I 
| SKYWAVE SERVICES IN AREA A OF FIGURE 5 


PERCENT OF 
WRAA/WRLDP 


520 miles 183% 


322% 
373% 
175% 
165% 
173% 
177% 
100% 
106% 
100% 
179% 
373% 
334% 
183% 
383% 
195% . 
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the Pennsylvania erces reported diary entries for ue aes 
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SUPPLEMENTAL 
ENGINEERING STATEMENT 
RADIO STATION WA I 
CHICAGO, ILLINOIS 
January 22, 1970 


. 


This engineering statement has been prepared for WAIT Radio, 


licensee of radio station WAIT, Chicago, Illinois. at present, 


WAIT operates on 820 kc., 5,000 watts power, employing a non- 


Girectional antenna, limited time. 


On March 6, 1967 WAIT tendered for filing an epplica 


authority to operate additionally with 10,000 watts power at night, 


‘ 


directional antenna, on. 820 kc, at a separate site during night- 
time hours (but with 5,000 watts, non-directional, as at present 
from the existing site during daytime hours). WAIT later submitted 
a Petition For Reconsideration. Those documents conten engineering 
statements prepared and signed by this writer dated respectively 


January 10, 1967 and November 24, 1967, both of which show and 


@iscuss a crescent-shaped "WAIT to WFAA/WBAP Interference Area," 


referred to hereafter for convenience as the crescent. 
The principal purpose of those inquiries was to determine 
whether there would be any interference from a Girectionalized 


nighttime cperaticn so proposed to any white area located within 
| 


the 0.5 mv/m 50% time skywave contour of WFAA/WBAP. The engineering 
| 
| 
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statements demonstrated that no interference to any white area 
would occur -- that is, there was no white area at all within 
the crescent. 
_ Following the release of FCC Order No. 69-960, dated 

September 4, 1969, Docket No. 18651, which proposes the unification | 
of AM and FM broadcasting into a single aural service, among other - 
things, an additional engineering statement was prepared for WAIT 
by this writer, dated October 23, 1969, which Gemonstrated that 
there is no grey area either within the crescent -- that is, 
throughout the entire crescent every rural resident receives at - 
least two sore aonesrey {AM or FM) aural services at night. 

This supplemental engineering statement consists of six 
parts amplifying or explaining engineering data in my previous 
statements in response to questions asked me by WAIT. These six 
parts are respectively: | 

I. .An analysis to determine how much of the area and rural 

population in the crescent in actuality receive more 


than two local primary services. 


An analysis of the extent and significance of any 


interference beyond WFAA/WBAP's 0.5 mv/m 50% skywave 
contour arising from WAIT's co-existence on the channel. 


An analysis of whether WAIT'’s Girectionalized co-existenc 


WALTER F, KEAN RIVERSIDE, ILLINOIS 


on 820 kc with WFAA/WBAP at night as proposed would 


- 5 | 
create any so-called "lateral interference"| to 


I 
stations on adjacent channels. 
An analysis from an engineering point of view of the 


significance today of what is commonly referred to as 


the concept of the "normally protected contour." 

An analysis of whether the granting of a waiver here 
would add to nighttime congestion on the aM band or 
violate any Commission policy with respect to the 


Geterioration of nighttime AM services through the 


addition of new nighttime services. 


A comment on the effects on existing services if 
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IT. MULTTPLE CROUNDWAVE SERVICES 
IN THE CRESCENT. 

In my previous engineering statements I have shown, as 
indicated, that there is neither white area nor grey area within 
the crescent -~ that is, viewing both AM and PM as a single 
aural service, every rural resident and exrea in the crescent 
receive at least two primary services at night. I have now 
been asked to report to what extent the crescent is served by 

The results of 


my inguiry are set forth in the table below: 


No. of Local Stations Area Population § 
4 ox more 36,340 sq.mi. 51.4% 1,293,320 
3 or more 60,378 - 85.4 2,072,708 95. 


2 or more - 70,700 100.0 2,165,502 100. 


) 
4 


Primary aural services are: AM interference-free groundwave signal§ 
of 0.1 mv/m or greater (FCC Sec. 73.182 £) and FM signals of 
1.0 mv/m or greater (FCC Sec. 73.311 a). 

aAttachea ‘hereto are three maps, designated as Figures 1, 2 
and 4 which graphically illustrate ine above findings. Figure 4 
has previously been filed under that number with my Engineering 


Statement of November 24, 1967, and is xeproduced in the Joint 


a ee a ermeecnceeneremmrenrer=- VBE) 2G 
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Appendix in the U. S. Court of Appeals Case No. 21,689 (hereafter 
referred to as the Ose e aE) at page 156. | 

The areas designated "1" in Figure 4 have been stiown to 
receive two primary aural services at night. By the same 
principles set forth in my October 23, 1969 statement, it has 
been determined that the areas marked "2" in Figure precenre 
at least three primary aural services. The unshaded areas of 


Figure 1 are "1" of Figure 4 and the unshaded areas of Figure 2 


are "1" and "2" of Figure 4 combined. 
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Ii. INTERFERENCE BEYOND THE 0.5 MV/M 50% TIME 
SKYWAVE CONTOUR OF WFAA/WBAP ON @20 KC. 


| 
I have been asked to report on the extent of objectionable 
intexference, if any, from WAIT's proposed nighttime operation 
beyond the 0.5 mv/m 50% time skywave contour of WEAS/HBAP and 
to report also on the significance of any such interference. 


There are three parts to my answer. 
(1) Under Commission rules, no protection is afforded to 
the signal of WFAA/WBAP beyond the 0.5 mv/m 50% time $kywave 


contour. Section 73.182 (a) (1) (i) of the Rules specifically 


limits the nighttime protection of Class I stations such as 


WEAA/WBAP as follows: d 
| 


"Nighttime: To the 0.5 mv/m, 50 percent skywave 
contour from stations on the same channel,..." 

(2) For a substantial area beyond the 0.5 nv/m, there will 
in fact be no interference at all nom WAIT's proposed nighttime 
operation to WFAA/WBAP -~ i.e., the ratio of WAIT's signal to 
WFAA/WBAP would not exceed 1 to 20. This area in which no 


| 
objectionable interference at all will occur is the area south 


of a line from Sioux Falls, South Dakota to Tacoma, Washington, 


which includes the heart of the northwest ‘segment of the United 
| 


States. 
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ere 


(3) In the remainder of the area outside the 0.5 mv/m 50% 
time skywave contour of WPAA/WBAP, the interference has no 
significance. In all that area, there is a multiplicity of 
other Class I skywave signals all greater than 0.5 mv/m 50% time 


ang therefore stronger than and superier to the WPRAA/WBAP signal. 


his lost conclusion requires some amplification. To evaluate 


comparatively other skywave signals available on frequencies other 
than @20 ke, for purposes of this analysis, three locations have — 
been selected as fairly representative of the entire area involved. 
One of the three is near the WFAA/WBAP 0.1 mv/m contour, one just 
beyond their 0.5 mv/m skywave contour, and the third at the mean 
between these two or near the 0.25 mv/m skywave contour, in each 
case of WFAA/WBAP in the northern half of the United States. 
Location No. 1; near the 0.1 mv/m contour, is near Lewisburg, 
Pennsylvania at Latitude 41°N, Longitude 77°W; Location No. 2, 
just beyond the 0.5 mv/m contour, is near Pierre, South Dakota 

at Latitude 44°, Longitude 101°w: and Location No. 3, near the 
0.25 mv/m contour, is near Sheridan, Wyoming at Latitude 45°N, 
Longitude 107°w. after selecting these three locations as repre- 
sentative, I then made an investigation to determine the skywave 
services available at each. Tables I, If and III which follow 


give the details of the other skywave services available at 
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Locations 1, 2 and 3. The areas surrounding each of these three 


| 
locations are shown, by county, in Table Iv. 
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QABLE IT 


SKYWAVE SERVICES AT LOCATION NO. 1 NEAR LEWISEURG, PENN© 
SYLVANIA, LATITUDE 41°N, LONGITUDE T1°H. 


50% TIME PERCENT OF 
STATION DISTANCE. SIGNAL - WRAA/SBAP 


KMOX 710 ni. 0.619nv/1n 529% 
WSB- 640 6 540 
WSM 655 562 
WEAS A 4.90 : 832 
WLW 

WIR 

WHAM 


WKYC 


WBZ 

WHhEC 
WABC 
WCBS 
WCAU 
WMAQ 
WIS 

WEEM 
WGN 

KDKA 


WOQXR 
WKBW 
WGY 
WWVA 
KYW 
WCFL 
WOR 
WOO 
WCKY 
WBT 
WRVA 


eoRecMecMoMecReResBocmesBvod ee) 


WFAA/WBAP 1240 


WAIT proposed 10% time skywave = 0.85 mv/m 


WALTER F. KEAN RIVERSIDE, ILLINOIS 


TABLE II 


SKYWAVE SERVICES AT LOCATION NO. 2 NEAR PIERRE, SOUTH 
DAKOTA, LATITUDE 44°N, LONGITUDE 101°W. 
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ae 
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WPAA/WBLP 
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COUNTIES SURROUNDING LOCATIONS 1, 2 AND 3. 


Location No. 


Pennsylvania: 


Location No. 


South Dakotas: 


Location No. 


1 


2 


3 


Wyoming: © 


Montana: 


Warren 
Bracford 
Cameron 
Union 
Huntingdon 
Cumberland 
potter 
Forest 
Lycoming 


Bughes 
Potter 
Stanley 


Big Horn 
Sheridan 


Powder River 
Yellowstone 


McKean 
Susquehanna 
Clinton 
Montour 
Mifflin 
Fulton 
Tioga 

Elk 
Sullivan 


Sully 
Ziebach 
Haakon 


Washaki 
Johnson 


Rose Bud 
Big Horn 


| Colunbia 

| Perry 

| Adams 

| Northumberland 
| Franklin 

| Greene 

| Juniata 


WALTER F. KEAN RIVERSIDE, ILLINOIS 


Locations Nos. l, 2 and 3 are Fh Mocated in white area 
xegions shown in the Clear Channel Broadcasting Service Map 
which was include@ as an Appendix to my Octoker 23, 1969 Engineering 
Engineering Statement. : : 
Table I shows that at Location No. 1 there are 292 Class 
ang I-B skywave services with an intensity greater than 
mv/m 50% time. They vary from 5 to 16 times as strong as 
WRAA/NBAP signal intensity of 0.117 mv/m 50% skywave at 
same location. Table II shows that at Location No. 2 there 
14 skywave ‘services from other Class I stations #11 with an 
intensity in excess of 0.5 mv/m, es compared with WFAA/WBAP 's 
signal intensity at the same point of 0.437 nv/m. They range 
up to 4 times as strong as the signal of WFAA/NBAP. Table III 
shows that at Location No. 3 there are 8 skywave signais from 
other Class I stations pack in excess of 0.5 mv/m as compared 
with a signal intensity of WFAA/WBAP of 0.236 mv/m. They range 
up to nearly 6 times as strong as the WFAA/WBAP skywave signal 
at the same point. 


. Any other ‘locations beyond the 0.5 mv/m skywave contour of 


WFAA/WBAP would also show that there is a multiplicity of other 


skywaves superior to that of WFAA/WBAP. 


WALTER F. KEAN RIVERSINE, | 
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For the stations listed in Table I, II and III, whose 


contours are shown in Figures 2 and 3 of my Engineering Statement 


of November 24, 1967 (Joint Appendix, pp.154-55), the) radiated 


fields wexe taken from the FCC Official List for non-directional 
antennas, and from the published proof of performance measured 


patterns for the directional antennas. For all stations, the 


directions to the specified three locations were determined from 
the #3060 U. S. map and the Gistances were measured oR the FCC 

M3 map of Section 73.190 of the Rules. For these abetenees 

the minimum pertinent radiation angles were calculated from 

Figure 5 of that section using the published tower heights. For 
the G@irectional operations the pertinent elevation angle radiations 
were calculated as a percentage of the horizontel plane radiations, 
based on the theoretical parameters of each en The 50% tine 


skywave field intensity at the three locations were calculated 


using Figure la of Section 73.190. 
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Tit. ADJACENT CHANNEL INTERFERENCE, 


I have been asked to repoxt on whether WAIT's nighttime 
operation on @20 ke as proposed would create any objectionable 


interference to services on adjacent channels. 


As to possible groundwove interference, my Engineering 
of January 10, 1957 shows that WALT's operation as 
proposed would not create any objectionable gxoundwave jincerferenc@ 
either on the same or any of the three adjacent channels on each 
side of 820 ke, or within a total span of seven channels. (See 
FCC Rules, Section 73.37{a) for groundvave considerations.) 

As to possible skywave interference to adjacent channels, it 
must be remembered that the skywaves only of Cless I stations are 
ever protected at ali from interference. However, the FCC Rules 
provide specifically in Section 73.182(a) (1) that even the skywaved 
of the Class I stations are “not protected from adjacent Som 


interference." 


I have carried the analysis of the skywave problem further. - 


I have examined closely two typical and representative locations, ~ 
one at 46°n, 90°W, near Mercer, Wisconsin, and the other at 
45°n, 85°W, near Gaylord, Michigan, both in white areas as shown 


in the CCBS map included as an appendix to my October 23, 1969 


: 
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Engineering Statement. The relative signal intensity at night 
of WAIT under its proposed directionalized nighttime service on 


820 kc and of the Class I stations on the closest adjacent 


channels. of 830 ke and 810 ke are shown in the following tables: | 
| 


Location near Mercer, Wisconsin 
ON FREQUENCY DISTANCE SKYWAVE SIGNAL INTENSITY 


WwCcco 830 ke 172 miles 1.26 mv/m 30% time 
WAIT 820 317 1.47 10% 
KGO 810 1758 0.024 50% 
WGY 810 838 0.387 50% 


Location near Gaylord, Michigan 


WCCO 830 ke 410 1.09 mv/m 5 9% 
WALT . 820 270 - 2097 10% 


KGO 810 | 1977 * 0.026 50% 
wey 810 573 0.774 50% 


* Service nullified by wGy interference 


Section 73.182(a) (1) provides that a non-objectionable inter- 
ference area may be considered to exist where the mie of desired 
50% skywave to undesired adjacent groundwave signal is 1 to 4. 
“The abové table shows that the WAIT skywave 10% signal Goes not 


| 
exceec 4 times the 50% skywave of WCCO and could not he considered 


interference area to WCCO even if it were WAIT's groundwave signal. 
The tabulated values above for KGO and WGY show that the 


* same conclusion applies with respect to 810 ke. 


- ee 
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Iv. NORMALLY PROTECTED CONTOUR. 


~ have also been asked to report on the significance today 
from an engineering standpoint of the Commission's concept of 
“normally protected contour" of a radio station. 

For a Class II station such as WAIT, the ries recommenda 
that the normally protected contour is the 2.5 mv/m contour. 
This Geseribes the area in which the station's signal strength 
equals or exceeds that level. 

Under the proposed directionalized operation of WAIT at 
night on 820 re the 2.5 mv/in contour would fall as mapped in 
Figure 8 of my Engineering Statement of January 10, 1867 (Joint 
Appendix, p. 69). The Savenrerencees signal contour of 20.6 
mv/m is warded in Figure 7 of the same Engineering Statement 
{Joint Appendix, p. 68). Although the interference-free contour 
of the proposed operation of WAIT covers a 465 square mile area 
in.which 4.4 million people reside in metropolitan Chicago, it 
falls short of the eee and populations within the 2.5 mv/m 
normally protected contour. In the area between the two contour 


lines of 20.6 mmv/m and 2.5 mv/m, WAIT's proposed nighttime 


groundwave signal would receive interference from the WFAA/WBAP 


skywave. While this area is outside the WEAA/WBAP 0.5 mv/m (50%) 


a 
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skywave contour, WAIT's groundwave receives interferdnce because 
its signal strength does not exceed 20 times the WFAX/WBAP (16%) 
*/ cs : | 
skywave. See Section 73.182(0) and (v). 
The difference between the areas ang populations of these two 

| 


i 
contours has no significance today in the Light of the following: 


(1) Since 1846 the Commission has virtually ignored the 


nighttime normally protected contour concept. Almost all cf the 
nighttime Class IY and Class IIt gxants made in this Basyoos Sonor 
have been made with nighttime int erference-free eoneenes up to 
more than 10 times the normal protection valve. For Senne. 

Radio Station WBEL, South Beloit, Illinois, 5 kilowatts, DA-N, 
by power and frequency a Class III-A station with 2.5, nv/n night 
normal protection value, was granted with an actual nighttine 


interference-free contour of 28.0 auf which is caused by the 
RE 

*&/ | 

~ The nature of the interference to WAIT between the 20.6 and 
the 2.5 mv/m contours may accurately be described as virtually 
zero at the 20.6 mv/m contour and gradually increasing at points 
located successively further from the WAIT trans mitter. it is 
untrue that no one outside WAIT's proposed 20.6 mv /m nighttime 
contour would receive satisfactory service from it. rt is there- 
fore inaccurate to limit the number of persons who would be 
receiving goo¢ service from WAIT's operation at night jas proposed 
only to the 4.4 million people and the aren within the 20.6 mv/m 
An iere arene ao contour. A substantial part of the population 
and area between that contour and the 2.5 mv/m contour: line will 
also receive useful nighttime service. 
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operation of KWK in St. Louis and which existed at the time of 
originel nighttime grant. Under these circumstances, the 
mv/m contour concept for Station WBEL no significance 
the Commission or for anyone else. It is believed that the 
WBEL case is typical. 

(2) the cace of Albuoueraue _ Broad sting Comoany (KOS), 
Docket Nos. Of it was necessary te examine the nighttime 
interference-free contours and Limitation 

stations. The FC c's Broadcast Bureau entered 
jnto a stipulation on Cctober 12, 1955 with al] of the parties in 
that proceeding, which included Station HOB an@ the ABC Network, 
(Stipulation No. 1, Appendix C, pages 1-12), to the effect that 
only 67 of the 482 stations examined suffered no interference 
within their "normally protected contours." A copy Of Appendix C 
to that stipulation is attached to this Supplemental Engineering 


Statement as Appendix l. 


(3) In the recent or current WGN case, Docket No. 18417, 


File No. BALE-1039, WCN's counsel introduced an exhibit (Exhibit 


No. 4, Table No. VI) which showed that of 100 midwest stations 
in classes other than Class I only 8 were interference-free within 
their 2.5 mv/m nighttime contours. All-.of the 8 were licensed by 
1948 -- five before i928. A copy of WGN's Table VI is attached 


hereto as Appendix 2. 


——————— 
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(4) IZ have also examined and. studied the nighttime inter- 


ference limitations of 21 Class III stations on 1600 ke and 


18 fulltime stations on 550 ke, in both cases across the country. 


Only l of the 21 on 1600 ke and only 4 of the 18 on 550 ke were 


found to be interference-free within their 2.5 rv /m contours. 
All of these 5 were licensed by 1947, 4 of them by 1925. 
(5) Xt as evident that substantially all existing stations 


which suffer no interference within their normally protected 


contours were licensed prior to World War Iz. My overall impression 
from an engineering standpoint is that today the “normally protected 
contour" concept has virtually lost all significance. It has 

become an imaginary, purely theoretical concept,. sensicn fails to 
apply to rovghly 90% of the currently licensed stations. In the 


case of these 90% of all stations now existing, the Rules simply 


provide in Section 73.182(da) that their actual contours "shall be 


the established standard for such station with respect to inter- 


ference from all other stations" on the same channel. 


(G6) Further, the 2.5 mv/m normally protected contour concept 
| 
is treated in the Commission's rules not as a requirement but 


merely as a recommendation for some Class II stations. See Section 
| 


73.182(a) (2)... Even as a recommendation it is not applicable at 


all to Class II-A's. As to them, the rule provides that such 


eS — a 
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stations "are normally protected 
imposed by the co-channel Class i Likewise, 
daytime but not nighttine protect ed contours 

See Section 73.162 (a) (4). Tne problem here, if any, could 
therefore readily be solved simply by classification or re- 
classification Gf WAIT's proposed new yhitime s 2 to 
allow the 20.6 uv/nm intecference-free contour to become standard 
for this st: by waiver ox other means. 

is an incongxuity in the acphication of the 2.5 raw /ial 


. 


protected contour concept to.this case. Suppose WALT'S 


nighttime power were to be inereased from 10,060 watts to whatever 


might be necessary to overcome all interference from the WFAA/WRAP 
skywave within the 2.5 mv/m contour as now mapped (Joint Appendix, 
p. 69). This would extend the 20.6 interference-free contour line 
as now mapped (cpint Appendix. p. 68) so that it would become 
congruest with what is now mapped as the 2.5 mv/m contour line. 

ALL the people and area within the 2.5 mv/m contour but now ovts 

the interference-free contour would then be covered by the new 20.6 
mv/m contour. The result oddly. is that the t otal signal radiation 
pattern would be enlarged and the 2.5 nmv/m contour simply pushed 


farther out, with a gap still existing Soares the. 20.6 mv/m inter- . 


ference-free ana the 2.5 ey contours. Even though the people 
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and area previously of concern would have been brought inside 


the interference-free contour, 2 new greup of people and a new 


area not therctofore of any concern to anyone suddenly become of 


new concern because they now become the persons and area not covered 
he interfexrence-free contour but within the new 4.5 mv/m 


i 
1x hus an identical problem to the one which existed 


before is re-created as an engineering paradox. This makes it 
satisfy the “normal protection" concept even though 
and population required to be served by the 


"concept" were actually served. 


operate interfcrence-free up to its full 2.5 mv/m contour, this 
too could readily be accomplished. All the Commission need do, 
in eédition to granting the waiver requested to WAI1, is to 


require WFAA/WBAP also to directionalize to protect such a contour 
| 

of WAIT in Chicago from interference from Dallas-Fort Worth. 

| 

i 


Among other things, such directionalization would improve the 


quality of WPAA/WBAP's signal to the white areas of the northwest 


by concentrating its signal to the desired areas. 
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Vv. CONGESPION AND DETERIORATION OF 
NIGHTLI AM SERVICES. 


to report on whether the proposed 
would add to the congestion of 
brondcasting end to the Getexioration of the quality 
she AM band. 
some freouencics have many stations 
example, the Class IV's may have as many 
156 stations on the frequency (e.g., 1490 


the Closs ITi's es many as 30 ox more on the same freg 


at night. Whatever may be said about the kind of problem this 


use of the frequencies may present, such considerations can have 
“no conceivable relevance to WAIT's proposed operation on 820 ke. 
820 kc and both of its adjoining frequencies are clear channels 


where by Gefinition there is no problem of congestion. 


Ne OE LT a aes op estes 
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VI. SUPERPOWER, 


: 
| 
I have been asked to comment briefly about the problems 


. 


| 
‘ : . . | : - 
_Which wovld arise from ean engineering viewpoint if super-power 
i 
| 


were to be introduced to the AM brondeast band in the future. 
Super-power is the texm given te the numerous proposals 


to increa the maximum permitted power above the SEG ors 
' 50,000 watt ceiling for Class I stetions to 500,000 o¢ 750,000 watts. 
The history of these plans and the Commission's reactions over 

the past 40 years since the beginning of the experimental operation 
| 


! 
of WLW, Cincinnati, is both too ponderous and too weil known to 
| 


merit repetiticn in this AS CLES statement. 


WLW's experiniental 500,000 watt high~power Baton teathon was 
not licensed and was never commercially usea. It now operates 
with 50,000 watts. Since 1946 the Commission has Licensed more 
than 3,000 new AM broadcast stations, many -of which ane. co-channel 
with the Class I-A's daytime. The new Class II-A's exe co-channel 
fulltime, an@ many more stations axe on the three er channels 
on both sides of the Class {'s. | 

The new Class IT and Class Ii~A staticns are on the Class I 


channels and are involved with Gaytime groundwave interference 


protection requirements of the Rules and skywave interference 
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requirements nighttime. Those which are on either Class [ or 
Class III channels within (chree adjacent channels on 
eithex side) of the Class I's involve day and night groundwave 


protection 


e 


4 


student of the allocation of existing 


T-A station power to 500,000 ox 
to existing 


{-A channels, 


and to the nighttime services of the co-channel fulltime stations. 


I believe thet the authorization ef super~power is impossible 
without the creation of vunaccepteble (in the private and pubiic 
interest) destructive interference to existing services. 

L have been involved with the allocetion engineering of 
WRMS, 790 ke, daytime, Beardstown, Illinois, adjacent to WBBM, 
Chicago, 780 kc, Class I, and WVIC, 730 ke, Gaytime, East Lansing, 
Michigan, adjacent to WGN, Chicago, 720 kc, Class I. In both 
eases there were very nerrow clearances between the respective 
0.5 mv/m groundwave contours of the pairs of stations. Any 
increase at all of the radiation of either the Class II's toward 
the adjacent Class I's or vice versa would cause prohibited 


overlap of those contours and the result would be objectionable 


interference to both classes of station. Super-power, 750,000 watts 


—— 
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would virtually wipe out the services of these two adjacent 


cnannel stations. These two examples are, I believe; 


of a multitude of problems which exist. 


' Another interesting aspect of the type of problem which 


ar is thi AMOX, St. Louis, 1120 ke, and 


780 ke, are owned and cperated by CBS. At 750,000 wy 


okey 


WBBM, Chicago, 


tts, they 


FCC's multiple ownership rule, Section 73.35. 
Whatever the merits may be of supox-power, t 


difficulty of introducing it to the AM band at 


: | 
development because of the devastating effects it would create 
| 


upon existing stations seems to me te’he formidedie, 


insurmountable. 


power operation. 


[Affadavit, Appendix 1 and Appendix 2 Omitted in Printing] | 
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WE PULSE INCORPORATES 
730 FIFTH AVENUE 
NEW YORK. N.Y. 10019 
“- JupsoN 6-3916 


January 14, 1970 


Mr. Fred Harn 
Wes res 
72 North Michigan Avenue 


Chicago, Ill. 60611 


LSE 1968 County by County report, we find no 
FA A-Dallas and WBA P-Ft. Worth 


ENNSYLVANTA: fs 2 McKean Potter Tioga 
Bradford Susquchanna Forest Elk 
Cameron Clinton Lycoming Sullivan 
Union Montour Columbia Northumberland 
Huntingdon Mifflin Perry Franklin 
Cumberland Fulton Adams Greene 
Juniata 


SOUTH DAKOTA: Hughes Sully Staniey Potter Ziebach Haakon 
WYOMING: Big Horn ° Washaki Johnson Sheridan 
MONTANA: Powder River Rose Bud Big Horn Yellowstone 


The weekly circulation estimate on a household basis is employed for the 
determination of reporting the station's audience estimates. 


The station must be listened to by 5% of the homes in the county in the course 
cf a week in order to have its audience measurements published for the county. 
Dye to rounding to hundreds, it is possible for the weekly circulation, homes 
reached, percentage based upon projections to be less than 5%; in these cases 

e published percentage is based upon the original data rather than the 
projected data. 


2 

“3 

roe 
~ 


Cordially, 


ZY 
OV erry 


Laurencé Roslow, 
Associate Director 


ANGELES ATLANTA CHICAGO 
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“ Qe cs ANY Te OR eee 
PR SR a ered lO UL Ue der A ee tl! 


Vice President / Merketing 
Radio and Television Stations 


January 15, 1970 


Mr. Fred Harm ! 
Radio Station WALT 
679 North Michigan Avenue 
Chicago, Illinois 60611 : 


Dear Fred: 


The following information was taken from the Apetl/ay) 1969 
ARB TALO xeport. The TALO report is the basis for projected 
radio audiences. The report lists the number of diary) mentions 
for each station within the counties surveyed. 


The four Pennsylvania markets surveyed by ARB are as follows 
and include counties measured of interest to you. 


PITTSBURGH PHILADELPHIA WILKES- SARRE/ HARRISBURG 


Warren/Forest Cumberland Susquehana/ Perry 
Elk/Wetzel : Columbia Cumberland 
Greene Sullivan Adams 

Juanita 

iF 

You will note that in some cases two or more counties pre 
combined into one sampling unit. There were no diary mentions 
to the 820 ke for either WBAP, Ft. Worth, or WFAA, Dallas, in 
the above listed counties. 


ARB has not surveyed South Dakota, Wyoming or Montana and 

consequently audience data are not available for these: states. 
I 
Cordially, 


EX ind 0 zach 


Robert L. Owens 


RLO/jt 


ARE (American Research Bureau), 1a c. A C-E-I-R Subs cdiery of Control Date Corporation 


i 
WASHINGTON - NZIW YORK + CHICAGO + ATLANTA + LOS ANGELES - SAN FRANCISCO * DALLAS 
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ENGINEERING STATEMENT OF A, EARL CULLUM, JR., AND’ ASSOCIATES , 
CONSULTING ENGINEERS, ON BEHALF OF CARTER PUBLICATIONS, INCORPORATED, 
AND A. Il. BELO CORPORATION . 


PA: pics 
vebise 


SIGS se ate *, 
sates %s * * 


renty an 
aR ay 


7 
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nm : A : * 
D/O, A. Earl Cullum, Jr., am Managing Partner of the firm of. consulting 


as 
is 
i 


a 


engincers bearing my name with offices in Dallas, texas. I graduated from the 
Massachusetts Institute of Technology in 1931 with a Bachelor of Science Degree 
in Communication Engineering. J have maintained offices as a consulting 

engineer since 1936, except for the years of World War IJ, when I was Associaté 
Director of the Radio Research Laboratory at Harvard University. JI ama Fellow 
of the Institute of Electrical and Electronic Fngincers and have appeared 

numerous times as an expert witness before the Federal Communications Comnissior 


on communication mattcrs. 


This engineering statement has been prepared on behalf of Carter 
Publications, Incorporated, licensee of Radio Station WBAP, Fort Worth, Texas, 
and A. H. Belo Corporation, licensee of Radio Station WFAA, Dallas, Texas. 
Radio Stations WRAP and WFAA share time and operate as Class I-A stations on 
820 kilohertz with 50 kilowatts of power and a non-directional antenna located 


in the Fort Worth-Dallas area. 


Radio Station WAIT proposes to operate on 820 klilz with 10 kW of power 
and a nighttime directional pattern dated December, 1966. This statement is 
concerned with the following aspects of the WAiT supplemental engineering state 
ment dated January 29, 1970: (1) co-channel interference studies, (2) adjacent- 
channel interference studies, and (3) higher power for WBAP/WFAA. In addition 
this statement is concerned with the contention that the WAIT proposal is 
unique in that if the WAIT proposal should be granted, there would be no other 
un-duplicated Clear Channel frequency that could be duplicated in a manner 


similar to that proposed by WAIT. 


CO-CHANNEL INTERFERENCE STUDIES 


WAIT INTERFERENCE TO WBAP/WFAA 820-KHZ FACILITY 
The WAIT engineering statement claims incorrectly that WBAP/WFAA are 
not entitled to protection beyond the 0.5-mV/m, 50% time skywave contour and 


quotes Section 73.182(a)(1)(i) of the Rules to support the statement. 
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Radio Stations WBAP and WFAA share time on 820 Kiz with 50 kW of 
power as Class I-A facilities. Certain Class I-A stations are duplicated at 
night to the extent provided in Section 73.22 of the Rules. Such Class I-A 
stations are protected at night to the 0.5-mV/m, 50% time Skywave contour. 

See Section 73.182(a)(1) (i). However, the frequency 820 kHz ‘is not duplicated 
at night, hence the WBAP/WFAA facilities are free of co-channel interference 
at night beyond the 0.5-mV/m, 50% time skywave contour, not only from 
“objectionable interference" as defined by the usual ratio of 20/1 for desired 
50% time signal to undesired 10% time signal, but from any interference from 
co-channel stations for any percent of the time. See Section 73.182(v), foot~ 
note 7. 

The Commission's Rules provide that service extends to the 0.1-mV/m 
contour in all areas during winter and northern areas during summer. See 
Section 73.182(£). However, the Conmission has consistently held that the ~ 
coverage of a Class I-A station extends to wherever the signal can be heard, I 


have personally listened on many occasions to the 820 kHz facility on both the 


cast coast and the west coast of the United States beyond the) 0.1-nV/m, 50% 


time skywave contour. | 
The proposed nighttime operation of WAIT would cause interference to 

the WBAP/WFAA secondary service area over a vast portion of the northern part 

of the United States and Canada, The WAIT proposed operation! would 2lso cause 


interference within the WBAP/WFAA 0.5-mV/m contour beyond the! crescent area 


| 
’ Studies have been made to determine the extent of the interference 


to the WBAP/WFAA 50% time skywave contours from the 10%, 5%, 2%, and 1% time 


shown in the WAIT proposal. 


skywave contours of the proposed WAIT operation on the basis of a ratio of 
20/1 for desired to undesired signals. The following attached figures show 


the extent of the interference: 


1A. showing interference within the WBAP/WFAA 0.5-mV/m, 


time contour from WAIT for 10% of the time 


showing interference within the WBAP/WFAA 0.5-mV/m, 


time contour from WAIT for 5% of the time 
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1C. Map showing interference within the WEAP/WPAA 0.5-mV/m, 


50% time contour from WALT for 2% of the time 


1D. ‘Map showing interference within the WBAP/WLAA 0.5-mV/m, 


50% time contour from WAIT for 1% of the time 


‘Map showing interference beyond the WBAR/WEAA 0.5-mV/m, 


50% time contour from WAIT for 10% of the time 


Map showing interference beyond the WBAP/WEAA 0.5-mV/m, 


‘50% time contour from WAIL for 5% of the time 


Map showing interference beyond the WBAP/WFAA 0.5-mV/ia, 


50% time contour from WALL for 2% of the tine 


Map showing interference beyond the WBAP/WEAA 0.5-mV/m, 


50% time contour from WAIT for 1% of the time 


3. Tabulation showing the U. S. land area in square miles 
within the WBAP/WFAA secondary service area that would 
‘receive interference from the proposed WAIT nighttime 


operation. 


“The projections of the skywave contours of WRAP/WFAA and WAIT were 
carricd out by using Figures la and 6a of Section 73.190 of the Rules of the 
Federal Communications Commission. Figure la was extended so as to include 
propagation curves for 5%, 2%, and 1% of the time by making use of Figure 1 of 
Section 73.190 of the Rules in the following mamer: (1) Figure 1, which shows 
propagation curves for 95, 90, 70, 50, 30, 10, and 5 percent of the time, was 
extended to show propagation curves for 2 and 1 percent of the time by proba- 
bility extrapolation of the curves on the graph, and (2) the data of Figure 1 
were then converted to Figure la by use of Figure 6a of the Rules and Fy for a 


.311 wavelength antenna (the same method by which Figure la was constructed). 


ADJACENT-CHANNEL INTERFERENCE STUDIES 


WAIT INTERFERENCE TO WCCO 830-KUZ FACILITY AND WGY_610-KHZ FACILITY 


The WAIT engincering statement discusses studics made to determine 


if the proposed nighttime operation would cause interference to the skywave 
coverage of Stations WCCO and WGY at two locations, one near Mercer, Wisconsin, 


and the other near Gaylord, Michigan. These two locations are approximately 
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315 miles and 268 miles, respectively, from the proposed WAIT! site. It is not 
surprising that the studics showed no interference was. found at such locations. 
WCCO operates on 830 kiiz with 50 kW of power and a non-directional 
antenna at Minneapolis, Minnesota, as a Class I-A station. WGY operates on 
810 kHz with 50 kW of power and a non-directional antenna at Schenectady, New 


York, as a Class I-B station. 


- The proposed nighttime operation of WAIT would cause interference to 
WCCO both within the WCCO groundwave service arca north, northeast, and east 
of Minneapolis, and within the WCCO skywave service area around Chicago. The 
proposed nighttime operation of WAIT would cause interference) to WGY within 
the skywave scrvice area around Chicago. The following attached figures show 
the extent of the interference: : 
4A. Map showing interference within the WCCO 0.1-mV/m 


groundwave contour from the WAIT 10% time skywave 


centours ! 
| 


Map showing interference within the WCCO 0.5-mV/m, 


50% time contour from the WAIT groundwave contours 


Map showing interference within the WGY 0.5-mV/m, 
| 


50% time contour from the WAIT groundwave contours 


Tabulation showing the U. $. land area in square 
miles within the WCCO groundwave and skywave contours 
and within the WGY skywave contour that would receive 
interference from the proposed WAIT nighttime 


operation. 


The projections of the WCCO, WGY, and WAIT skywave contours were 
carried out by using Figures la and 6a of the Rules. The projection of the 
WCCO groundwave contours was carried out by using the WCCO measured coverage 
survey extended by usc of M-3 of the Rules and the equivalent-distance method 
for combining different conductives, Docket No, 11227. The projection of 
WAIT groundwave contours was carried out by using the proposed radiation pattern 


and M-3 conductivity in accordance with the Rules. 
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Adjacent-channel interference was determined in accordance with 


Section 73.182(w) of the Rules as follows: 


1. Ratio of desired groundwave to undesired 10% time 


skywave: 1/5 


Ratio of desired 50% time skywave to undesired 


groundwave: 1/4 


HIGHER POWRR FOR UBAR/REAA 


The WAIT engineering statement asserts that the authorization of 
500 kW to 750 kW of power is impossible without the creation of unacceptable 


destructive interference to existing stations. 


The frequency 620 kHz is one of the twelve clear-channel frequencics 
that was reserved for the possibility of higher power in the decision in 
Docket 6741. If and when the Commission promulgates further rule making look- | 
ing into the possibility of using higher power, the Commission will be expected 
to consider rule changes with respect to co-channel and adjacent-channel 
interference. It is also to be expected that directionalization of the 
antennas may be considered in certain cases to either improve coverage to 
“Nwhite™ arcas or to minimize interference to existing stations. A bilateral 


increase in power of all stations could be used to maintain existing service 


higher power very carefully. 


areas. It is apparent that the WAIT engineer has not considered the matter “= 


Station WAIT could operate on the 820 kHz channel with 5 kW of power, 
and a non-directional antenna during daytime hours without adversely affecting 
the present 50 kW daytime operation of WBAP/WFAA on the 820 kHz channel, or 
adversely affecting the possible 750 kW daytime operation of WBAP/WEAA. The 
nighttime proposal for Station WAIT on the 820 kHz channel would not protect 
the WBAP/WFAA nighttime 0.5-mV/m, 50% time contour when operating with 50 kW 
of power and the nighttime proposal for Station WAIT gives no consideration to | 
and, in fact, would not protect the WBAP/WFAA nighttime 0.5-mV/m, 50% time 
contour when operating with 750 kW of power. This means that the WAIL proposal 
would preclude normal use of 750 kW on the 820 kHz channel in the Fort Worth- 
Dallas area by WBAP/WFAA. 
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I am generally familiar with the exhibits prepared 


nd filed with 


the Federal Conmunications Commission in the "Clear Channel He 


aring" in Docket 
No. 6741, showing primary service and secondary service now rendered as well 
as primary and secondary services that would be rendered should Clear Channcl 
Class I-A stations operate with increased power. I am familiar with the popu- 
lation distribution in the area served by the present HBAB/WEAA 820 kHz, 50 kW, 
non-directional facility and am familiar with the area that would be served by 
WBAP/WEAA should they operate on the 820 kiz channel with 750 |kW of power and 
a non-dfrectional antenna. I£ WEAP/WFAA should operate with the increased 
power, J would expect extensive service to be provided during! nighttime hours 
toa large number of people residing within the following areas: 
| 
1. The 2.0-mV/m primary service contour from the present 

50 kW operation would be extended during nighttime hours 

jn all directions so as to provide city-grade sbrvice to 


many communities having a population of 2,500 or greater 


that do not now receive primary AM or FM radio broadcast 
| 


service, 


| 
The 0.5-mV/m primary service contour from the present 

50 kW operation would be extended during nighttime hours 
“gn all directions so as to provide rural service to 
extensive rural areas that do not now receive primary 

AM or FM radio broadcast service. There are extensive 
rural areas to the northeast, east and southeast and 
extensive rural areas to the southwest, west and northwest 


of the Fort Worth-Dallas area that would be served with 


their first primary service. 


I am generally familiar with the population distribution 


in the areas in which WBAP/WFAA would provide the 
additional service. I am generally familiar with the 
radio broadcast stations assigned to those areas. Pre- 
liminary studies have been made which allow me |to estimate 
that in excess of 450,000 would receive their fixst 
primary broadcast service during nighttime hours should 
WBAP/WFAA be allowed to operate with 750 kW of!power on 
the 820 kHz channel. 
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Kirst primary service could be provided during nighttime 
hours to cven wore people to the cast and even more 
people to the west should WLAP/WEAA be required to use a 
directional antenna inexeasing their radiation in those 


directions. 


In addition, WSAP/WEAA would provide 2.0 and 0.5-mV/m 
50 percent of the time secondary service to large areas 


that now have only limited service. 


WALE. PROPOSAL } 


The WAIT proposal would protect the WBAP/WEAA primary grovndwave 
coverage, would cause interference within the WSAP/WFAA 0.5-mV/m, 50% time 
contour, as shown on attached maps, and would ignore interference to the 
secondary service beyond that contour on the. frequency 820 kilz. The proposed 
“AIT site is lo :¢ approximately $78 miles from WBAE P/WEAA, The WALT proposal 
is not unique in comparison with the other frequencies among the 12 Class I-A 
clear channels that were held for consideration for higher power in Docket 


6741. Similar situations are discussed below: 


The Class I-A station on 650 Kz is WSM at Nashville, Tennessce. 
KIKK is a daytime station on 650 Kilz located at Pasadena, Texas (a part of 
Houston urbanized area). KIKK is located approximatcly 658 miles from WSM 2 
could operate at night so as to protect the WSM primary groundwave service, 
and to cause interference within the WSM 0.5-mV/m, 50% time contour and 


extensive interference beyond that contour. 


The Class I-A station on 660 kHz is WNBC at New York City. WESC is 
a daytime station on 660 kHz located at Greenville, South Carolina. WESC is 
located approximately 593 miles from WNBC and could operate at night so as to 


protect the WNBC primary groundwave service, and to cause interference within 


the WNBC 0.5-mV/m, 50% time contour and extensive interference beyond that 


contour. 


The Class I-A station on 830 kHz is WCCO at Minneapolis, Minnesota. 


WNYC is a daytime station on 830 kHz located at New York City. WNYC is 
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proposing to operate at a site approximately 1015 miles from WCCO with 50 kW 
of power during nighttime hours so as to protect the WCCO primary groundwave 
service, and to cause interference within the WCCO 0.5-mV/m, 50% time contour 


and extensive interference beyond that contour. 


The Class I-A station on 840 kHz is WHAS at Louisville, Kentucky. 
WRYM is a daytime station on 840 kilz located at New Britain, Connecticut. WRYM 
is located approximately 706 miles from WHAS and could operate at night so as 
to protect the WHAS primary groundwave service, and to cause interference within 


the WHAS 0.5-mV/m, 50% time contour and extensive interference beyond that 


contour. 


The Class I-A station on 870 kllz is WL at New Orleans, Louisiana. 


WFLO is a daytime station on 870 kHz located at Farmville, Virginia. WFLO is 
located approximately 843 milcs from WWI and could operate at night so as to 
protect the WWL primary groundwave service, and to cause interference within 
the WWL 0.5-mV/m, 50% time contour and extensive interference beyond that 
contour. Another daytime station on 870 kHz is WKAR at East Lansing, Michigan. 
WKAR is located approximately 935 miles from WWL and could operate at night so 
_as to protect the WL primary groundwave service, and to cause interference 
within the WHL 0.5-mV/m, 50% time contour and extensive interference beyond 


that contour. 


The Class I-A station on 1040 kiz is WHO at Des Moines, Iowa. KIXL 
is a daytime station on 1040 kHz located at Dallas, Texas. KIXL is located 
approximately 640 miles from WHO and could operate at night so as to protect 
the WHO primary groundwave service, and to cause interference within the WHO 


‘ . 
0.5-mV/m, 50% time contour and extensive interference beyond} that contour, 


A. Earl Cullum, Jr. 
Subscribed and sworn to before me | 
this 4th day of March, 1970. : 


My Commission expires June 1, 1971. 
Notary Public, Dallas County, Texas 
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WALTER F. KEAN 


SUPPLEMENTAL 


(NEERING STATEMENT 
RADIC STATION WA I 
CHICAGO, ILLINOIS 


March 23, 1970 


ILLINOIS 


WALTER F. KEAN RIVERSIDE, ILLINOIS 


nn ELT LE A TARY ~ oe 


TPA A 
CHICAS 


March 23, 19% 


This is the th supplemental enyincering statement 
prepared for WALT ! licensee of Radio Station WAIT, Chicago, 
ITilinois. in m iginal 73 sateme soyt di anvary 10, 
1967, and the % 22 suotlements dated respectively November 24, 1967, 
October 23, 1969, and January 29, 1970, I endeavored to the best of 
my ability to present to the Comeissicn all xelevant engineer 
L would /not burden the Commission with an additional 

at this time were it not for the necessity which has 
now arisen for an additional comment in order to place in proper 
perspective the statement dated March 4, 1970 of A. Earl Cullum, dr. 


and Associates on behalf of WFRAB/WRBAP. 


My original engineering statement and the three supplements 


+ 


taken together established three critical engineering propositions: 
1. Through the use of a directional antenna as 
proposed in WAIT's application, any nighttime interference 


to the WFAB/WBAP skywave within its 0.5 mv/m ‘contour would 


be restricted to a crescent-shaped area containing roughly 


70,700 miles. 


LOE I i AT eee A Te 
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| 


2. Within this crescent of interference, there are in 


| 
fact no white areas and no grey areas. | 


3. Beyond the 0.5 mv/in 50% time skywave contour of 
| 


WFAA/WBAP, "there is a multiplicity of other Class I skywave 
Signals all greater then 0.5 mv/m 50% time ang therefore 
stronger than and superior to the WFRAA/WRAP signal." 

The Cullum statement does not challenge the accuracy of any of these 


three propositions .1/ 


| « 
The bulk of the Cullum statement is devoted to asserting addi~ 
* | 


tional engineering propositions which are altogether irrelevant to the 
i, 

matter at hand. These irrelevant propositions all involve, as shown 
| 


below, the substitution by Mr. Cullum of his own private definitions 
of objecticnable interference for the Commission's standards: 
1. As to skywave co-channel interference, instead of using 


only the Commission's standar@ of a 20 to l ratio 10% of the time, 
~ Se 
/, 
— On one detail, namely the exact area of the crescent of inter- 
ference, there is a slight difference between Mr. Cullum's 
calculations of 73,054 square miles and my figure of 70,700. 
Neither result is necessarily more accurate than the other. No 
one can do these calculations twice and get precisely the same 
results. In any event, there appears to be absolutely no 
Significance to the difference in the calculations. 


I fail to see the engineering significance of Mr. Cullum's’ 
Statement that he personally has heard the WFAA/WBAP signal on 
both coasts. It is a commonplace that stations of alll classes 
are heard sporadically at remote places. A few organized 
listeners' clubs make a game of collecting confirmation data, 
known as OSL's, on long distance reception. 


WALTER F. KEAN 


Cullun adds elaborate computations of 
ference. These calculations of interference ere totally 
to any aspect of this case. The only relevant defi 
objectionable interfering 
values" presexibed. 
example, Rules 75 3 ah : ie nexre: f Mr. 
2c and 
‘cate my prior showings? 
In discussing adjacent channel interference from WAIT's 
to WOCO's groundwave, he again utilizes his 
has orawn a map (4a) based 
on the 0.1 mv/m groundwave contour of WCCO. Once again, the 
amission's rules render this map irrelevant. 73.182 (v) clearly 
ton 


groundwave of a Class Z station such as WCCO is 


protected against adjacent channel skywaves only within the 500 uv/m 


2/, Virtually all of the mileage figures in Yable 3 are therefore 
equally irrelevant. 


Mr. Cullum's justification for using percentages below 10% 
involves a flat begging of the question in this case. As long as 
co-existence of any other station on 820 ke is prohibited, of course 
WFAA/WBAP are by that fact alone protected to the uttermost, and the 
use of percentages below 10% is merely restating that self-evident 
conclusion in engineering language. But the question in this case 
is whether such a degree of protection exceeds the policy objective 
underlying the clear channel doctrine to provide service to under- 
served areas and whether a waiver therefore should be granted. 


I 


3 


Saal ais : a 
WALTER F. KEAN RIVERSIDE, ILLINOIS 


that is 0.5 mv/ma, grovundwave contour. 
SOS 
3 Further, in discussing adjacent channel int ference 
groundwave to skywave, Mr. Cullum continues to SELLe rules of 
enphasizes in his statement and shows in 
interference £ ‘ *S proposed nighttime 
to the skywaves of we ind WGY, both on adj 
hannelis. The irrelevance of eee showings is clear 
LES specifically provide tha: "the sec 
service 
channel interference." 
4. The ixrelevance of maps 4% ané 5 recuire 


comment. The area of skywave interference mapped is primarily 


the Chicago Metropolitan area. Under the rules (73.182 (4) ana 
| 
73.182 (9)), a skywave signal Goes not render any service to 
urbanized areas unless its intensity excceds 2.0 mv/m 5 time. 
signal intensity) 
Chicage area of less than 1.0 mv/m 50% time, and wecots 
than 2.0 mv/m 50% time. 


A major error in perspective pervades Mr. Cullum's discussion 


of interference. He has overlooked that WAIT has made a reguest 


for waiver on the ground that its co~existence at night will not 


conflict with any policy underlying the rules of the Commission. 


ee mm ee eee 
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interference is @ivorced from any practical 
considerations ox underlying policies. He % solemnly points 


out the interference to the sexvice rendered by the skywave of 


snactady to Chicago, gain in all seriousness 


-Ference to the WEAA/WSA sik service to Canada. 


spect I find data offercd by Mr. Cullum 
to be irrelevant. & joted gos i 8 his statement to 
channels which might make 
proposals comparable to that of WAT mile it wor t appear 
to matter to WAIT's posit that other stations may 2ke the 
Mr. Cullum's citation 
positions leaves out the main point. The distinctive contention 
of WAIT is that it would not ceuse interference to the dominant 
clear channel station within the latter's 0.5 mv/m contour in 
any white or qrey area. There is no indication in his citation 
of the ‘ Lons comparable that this erucial condition 
would be met. 
In my engineering statement of January 29, 1970, I pointed 
out that double directionalization of both WAIT and WFAA/WBAP 


sould improve WAIT's service to Chicago and improve WFAR/WBAP‘s 


service to the white areas of the northwest. I was pleased to 
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ae rene a amma a = arene - 


note that Mr. Cullum recognizes in his statement the value of 
c | 


this type of 4 


ixectionalization in maximizing the usd of 
; | 
frequencies should super-power ever be authorized. 


- 


course no reason for limiting the potentialities of 


directionalization by tying it only to super-power. 


[Affadavit Cmitied in Printing] 
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8/ In National Broadcasting Co. v. United States, 319 U.S. 190, 227 (1943), 
the Court held that a valid denial under th “public interest" standard of 
the Communications Act does not violate the First Amendment, The real issue 
is whether the rejection of WAIT's application was reasoriable and consistent 
with the provisions of the Communications Act. 

9/ The determinations reached in tne Clear Channel proceeding have been 
zreviewed and upheld. The Goodwil i Stations, Inc. v. F.C. Cy 117 U.S. App. 
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565 (1961), reconsideration denied, 24 RR 1595 (1962). | 


° So 


: it 


See i) erence 
x to 


ch 
ct 


OGGh oa 


ts pee 


of col 

2 Services. 
ic SEE with 
Se: nighttiine 


Om cttw 


25 


FH OwHoa 
mito ob 
7ao 


) 


index a poli 


+ 
3 
a 


"unserved 
sideration a petition 
icy 820ke nee 
SCIvVey, within its 
ntour, 50. 5 pe me ar and 26.6 percen 
thout nigh ie ee standard broadcast service. 
contour for 


~ 


th st 2. of the crescent area 
EE inte : acon 


1 
i 
bx 
Ss 


a 


12/ The argument is negative ot best. WAIT's proposal not only fails to 

serve “unserve but a grant of its proposal would remove sexvice from 
the interference area and add a service to the populated Chicago metropolitan 
erea. 


13/ As the Commission concluded in the Clear Ch annel case, to serve the 
public interest, a breakdown of the clear channels must be on e carefully 
controlled basis; one which gives a measure of protection to skywave service 
on the channel and which assures that new service will be located in presently 
underserved areas and not in metropolitan centers already receiving a large 
number of signals. See Section 73.22(a) which assigns those clear channel 
frequencies which have been "broken down" to such States as Utah, Wyoming, 

New Mexico, et al. 
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34/ The WALT Dele would fail to serve 30.7 pexcent of the popula 
and 80.5 percent of the area within its 2.5 mv /m normelly protected night- 


ake . 
time contour. 


15/ Counsel for both WBAP/MEAA and eee Radio have submitted opposing 


petitions on the In our original decision of the 
WAIT proposal, we noted that at tno Sa time eight proposals by Class 
I-A stations for temporary (developmental) operation with power in the 

order of 500 or 750kw have been tendered but not accepted for. filing. Alse 
tendered are several petitions for and against “super power" operation and a 
request that the rules be amended to permit power in excess) of SOkw in the AM 
band. The Commission still maintains that clear channel §20kce should remain 
unduplicated at night until studies are concluded with regard to the 
feasibility of higher power. See our EE Opinion and Order, Docket 6741 
(FCC 62-1214, 24 RR 1595) released November 28, 1962, in par. 45 relating %o 


the 820ke channel. : 
16/ Supra at note 2 at 2112, ___U.S. App. D.C.___ (1969). 
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26/ At oral arcument on February 9, 

partner of WAIT), zesponding to Comais 

music, said that WAIT plays "...what 

case level type of music in the Chicago ar 
Broadway show music; not fully classical, but 
show that there are no less than four (4) FM $s 
suburban azea which list ‘semi~classical or Broz 
programming format. 
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Before tne 
FEDERAL COMMUNICATIONS COMMISSION 


Washington, D. C. 20025 


In The Matter Of 
Docket No. 
RADIO STATION iy 


| 
PETITION FOR i OF MEMORANDUM OFLNION 
AND 
BASED UPON APPL i 
A WAIVER CONDITIONAL UPON F 


REMAINING A CLEAR CHANNEL 


The Petitioner WAIT Radic respectfully requests re- 


consideration of. the Commission decision released May alas 

1970, denying its request for a waiver of the clear channel 

rules to enable it to broadcast at night on 820 ke. 
This is the second time the Commission has, denied 


. ; : a pene 
WAIT Redio's waiver request. Following the first denial, con- 


tained in an order released October 30, 1967, the Court of 
Appeals for the District of Columbia remanded the matter 
to the Commission for further consideration. WAIT Radio v. 


FCC, 418 F.2d 1153 (D.C. Cir. 1969). Since then, the Com- 


\ 
mission has declined a request fora specification of issues, 


but granted a motion for oral argument and allowed the parties 
: 


to submit further engineering data. 


its latest opinion 
Commission has for the first time stated clearly its reason 
denying, a waiver, and that these objections to a waiver-- 
ant's opinion legally inadequate--can be 
To focus upon the issues now controlling, however, 
it is important to emphasize the matters no longer at issue 
and to set forth briefly the mandate of the Court of Appeals 
which 
3 requested a waiver on the ground that 
operation with a directionalized antenna would 
y policy underlying the elec channel rules. 
The clear channels exist to permit powerful nighttime stations 
to provide e secondary or skywave service to remote areas of 


of the country receiving no primary or ground wave service. Un- 


challenged engineering data show that WAIT Radic would nov 


interfere with the protected signals of the 


cl 
1/ 
station now occupying the 820 ke. frequency i 


ar-channel 


or "white" area within the 0.5 mv/m- 50% contour. Indeed, the 

data show that all of the people living in the area of inter- 

ference now receive two or more strong ground wave 

95% receive three or more. In addition to primary service, ten 

other clear channels provide a skywave signal at least twice the 

quality of WBAP's within the area of interference. Moreover, 

the evidence shows that no one listens to WBAP in that area. 

TV At the time WALT Radio filed its application, Stations WBAP 

~ and WFAA in Fort Worth and Dallas, Texas, shared the 820 ke. 
frequency on an alternate basis. On April 22, 1970, the 


Commission approved and agreement between the two stations 
whereby WBAP became the sole occupant of 820 kc. 


Since this is so, WAIT Radio has argued that the First 


Amendment compels a waiver of the clear channel rules. A con- 


trary result would ROSEESS EY waste an available | radio frequency 


-~a Clear "overbreadth" of reputation: 
This reasoning persuaded the Court of sEHcets that 

WAIT Radio was entitled to a "reflective consideration" of 

its application not evidenced by the Commission's initial de- 


of the need 


| 
cision. 418 F.2d at 1160. The Court's analysis | 
for waivers within a system of general rules is eritical in 


determining the sort of “hard look" required =z the circum- 

stances under which a waiver is appropriate, i led required. 
The core of the court's reasoning is its analogy of 

a waiver to a "safety valve" that allows special treatment of 


special circumstances: 


Wry 


The agency's discretion to proceed in difficult 
areas SH Oues seneral rules is intimately) linked 
to the exis te ence of a safety valve procedure for 
consideration of an application ror SSN ES Oe 
based.on special circumstances 

Id. at 1157. 


Elaborating on the need for waivers, Judge mee went on 

to emphasize the duty of an administrative agency to deal with 

unique individual cases as well as general issues of policy" 
"That an agency may discharge its responsibilities 


by promulgating rules of general SR Coe 
which, in the overall perspective, establish the 


seek 
cular, 
The Conmissior lying this analysis on remand, 


attacking the clear 


s¢ an impermissible over- 
regulation. But the Commission has concluded that 
iadi.o would violate another 
and conseauently that a aca denial will 
not needlessly! waste an available frequency. 
The policy now at stake in the Commission's eyes 
the neec to preser 6s flexibility to authorize future 
WAIT Radio now learns, its 
nighttime operation is objectionable because the Commission 
fears its hands would be tied when and if it decides to break 
Gown 820 } 2s an unduplicated clear channel by rule-making. 
WAIT Radio believes that the objection can be met by 
an offer to accept a waiver of the clear channel rules con- 
ditional upon a final Commission order at any time in the 
future breaking down the 820 ke. frequency as a clear 
2/ 
channel through rule-making. If such proceedings are 


instituted, WAIT Radio agrees that it shall then stand 


2/. WAIT Radio has already offered to accept a waiver subject 


to future authorizations of superpower on the 820 kc. 
frequency. 
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on an equal footing with all other applicants in the rule-making 
3/ 
proceedings. 


This offer to accept a conditional waiver should ob— 
viate the Commission's fears that a waiver aon wroutua deny it 
the future flexibility to duplicate this clear channel "on a 
controlled basis." WAIT Radio recognizes that the’ Commission 


may be wary of an arrangement that might expose it|to the fre- 


quently encountered problems of "“grandfathering" existing 
facilities. Cf. 418 F.2d at 1158 n.14. But this potential dif- 

‘ | 
ficulty could be solved by clear drafting of WAIT Radio's waiver 
to bar any future claims based on past investments or reliance 
on this nighttime authorization. 

A conditional waiver would BSG elimi 

concerning the requirements of Sections 73.24(b)( 

The former 
section would not apply, as the Commission now seems to acknow- 
ledge, because a clear channel is involved. And since the 
waiver would be conditional upon 820 ke. remaining a clear 
channel, Section 73.22 would be TANS That section 
applies only to Class II-~A stations authorized to duplicate 


nighttime service on clear channels which have been broken down 


in rule-making. 


3B/ It bears emphasis in this context that the application 
of station WDAE in Ellsworth, Maine, to which the Com- 
mission adverted in its opinion, is not a conflicting 
waiver request but an application for the initiation of 
rule-making proceedings to break down 820 ke. as a clear 
channel. 
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The Commission seems to concede 
recuested waiver would not violate any of its othe 
but complains that those policies would not be promoted. 
be silenced me ise it feils to si 
Commissicn polic) : sire pols y the Congress 


ano. diversity of broadcasting voices 


Pondeasti ing (O 


underutil 
interference woulc 2s 5 ignttime operation. 
wide margin 


frequencies from sue! ; The AM spectrum may be 


Jatest denial of WAIT Radio's waiver 


ts 
se the supposed Se eee é nighttime 
"beyond WBAP/WFRAA'S nighttime 0. 5 


yuave secon andi.) 1. within the secondary 
of WCCO .. . on adjacent clear channel 830 kc., 
1 WGY . . . on adjacent channel 810 ke." Although it 
recognized that the interference would violate none of its 
rules, the Commission concluded that "deprivation of a 
recognized but unprotected signal is a valid consideration 
in reaching a conclusion on the question of public interest," 
iting Interstate Broadcasting Co. v. FCC, 323 F.2d 797 
CD CLACEEOOSr 


WALT Radio respectfully submits that the fact that Commiss 
protects stations against interference only up to certain 
defined limits should, to the contrary, be interpreted to 
mean just that--and that interference beyond tnose limits 

is not objectionable, and is not a "valid considera tion.” 

The Interstate Broadcasting case stands more nearly for that 
proposition than for the é Commission's position. The Court 
of Appeals said there, 


"The concept of a protected contour implies 
a legislative judgment by the Commission that 


congested generally because licenses were improvidently granted 
is ne reason to aeny a carefully en- 
Gineered proposal for an authorization that could not possibly 


ada to the congestion problem. 


S i 


Nor does the Commission deal accurately with the issues 


cr facts of underserved areas. First, the airwaves, like legis- 


laters, should "serve people, not trees, or acres." Cr. 


> 


Reynolds v. Sims, 377 U.S. 533 (1964). America i's 


an urban 


society. The Commission refers at least four times 


cpirion to "metropolitan centers, already receiving 


47 (Con’t) ee f 
new services which destroy an existing ser 
vice beyond that contour are’ normally more 
in the public interest than the service they 
destroy. In effect the Commission's rules 
embody this judgment. It is a reasonable one 
and within the Commission's discretion. 

SchenOOm 


| 

The court went on to conclude that allegations of special 

injury by a station whose signal would be destroyed beyond 
its protected contour might justify, in effect,) a waiver 
of the normal rule that protection could be claimed only 

up to the specified contour, and remanded the case before 
it for further findings of fact, since the appellant had 

"contended throughout the proceedings . . . that special 

circumstances did justify protecting its primary service 

area beyond the 0.5 mv/m contour." Id. at 801-02. 


Here there have been no such claims, let alone showings , 
of special circumstances by WBAP or WCCO (WGY has not ap- 
peared as a party). Neither station has attempted to show 
that anyone listens to its signal within the nonprotected 
areas the Commission would nevertheless protect+-and this 
despite the fact that WAIT Radio has shown that; in fact’ no 
one listens to station WBAP in the areas in question. 


number of 


with broadcast service," “hardly 


Tnere cannot be too. 


so long as they do not interfere with each 


the Com- 


in error. There 


3 FM stations in 
Chicago, Standard 


“VES TY 
SVOEL 


aba, pp. 295-302 (Ma; 1970). 
Only se she AM station at 


independ 


efforts to provide more radio service 
to remote parts nation, moreover, 


shown at best poor 


providing primary 


primary service had grown 


The reason is clear; the remaining 
58% of the land cannot support radio stations. But, finally 


and most importantly, the relative need for more radio stations 


simply irrelevant to a 
waiver proceeding such as this where the petitioner would in 
no way threaten the 


areas 


aS 5 


policy of extending radio service to remote 
whatever the viability of that policy. 


The basic thrust of the Commission's decision is its 


insistence upon "an intelligent plan of conservation . .. in 
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| 
order to preserve [clear channels] for future ee ions." 


-WAIT Radio does not quarrel with the importance of retaining 


flexibility for "future allocations." It respectfully submits, 
however, that a rigid policy of "conservation" anti such 
future allocations are made is both unnecessary aaa inappropriate. 


. . bran a A 
"Conservation" is unnecessary because the same flexibility 


can be retained through the use of conditional waivers. And 
it is inappropriate because the limited radio frequencies 


available for AM broadcasting are not acorns to be stored under- 

H 
ground, but a precious resource which should be utilized to the 
fullest. They are not, it must be remeinbered, exhausted by use, 


ne 


but merely wasted by non-use. 


Respectfully submitted, 


Dated: June 10, 1970 
Washington, D.C. 


RADIO STATION WAIT, 


a copartnership, 
Applicant 


Lfernaeg ork 
Paul, Weis’, Goldberg, Rifkind, 


Wharton & Garrisdn 
1775 K Street, N. W. 
Washington, D. C. 20006 


HARRY KALVEN 
University of Chicago Law School 
Chicago, Illinois 60637 


"EDERAL COM? 


VION FOR RECONSID 


MIEDVISS RADTO-TELBVIS LON INC., Licensee of 
WCCO, Minneapolis Minnesota, by -S attorneys, 
the Petition filed om June 10, 19° by WAIT Radio for recon- 
sideration of the Comnaission's Memoremdvy Opinion and 0 


> : ’ 


May 11, 1970 denying WATU's application for nighttime operation 
, 


on 820 ke in Chicago, Tilinois. In support thereof, it is 


respectfully stated as follows: 


1. Midwest Radio-Television, Inc. ope 
3 


Class I-A clear channel station on 830 
2. WAIT Radio operates Station WAIT daytime only on 
820 ke in Chicago, Illinois. On May 7, 1967 WAIT tendered an 
application for nighttime operation on 820 ke, together with 
reguest for waiver of several Commission Rules which would 


bar such operation. 


i 
| 
Comnission Genicé 


| 
Petition and returned i plicati as unaccept alble for filing; 
and on January 24, 1968, the Commission denied WAIT's Petition 
for Reconsidexation. i 
4 - WAIT thereupon appealed to the United ‘States Court 
of Appeals for the District of Columbia Circuit, and on June 24, 
Court remanded the case to the Commission for further 


an a= y 
consideration. The Court, however, did not rule on the substan- 


tative issues, ct merely directed the Commission te afford a 


"hard look" to WAIT's proposal and t state its basis 
for decision with greater care and clarity than w . manifested 
on its disposition of WAIT's claims .. ." WALT adio v. F.C.C., 
418 F. 24 1153, 16 RR 2d 2107 (1969). | 

5. Pursuant to the Court's mandate, the Comission 
gave WAIT an opportunity to submit new avpicenoe and on February 
9, 1°70 heard oan en banc. ‘The ee a thereafter 
releas 1 aiery 11, 1970, 
ea there are "no compelling reasons ae grant a 
waiver of our rules", and rejecting WAIT's application. WAIT 
now seeks reconsideration of ,this action. 

6. It should be noted at the outset that WAIT submits 
no new facts or data at this juncture. All of WAIT!" s conten- 
tions were carefully considered and were effectively disposed 


of by the Commission in its Memorandum Opinion and 1d Order of May 


ll, 1970. 


Furthermore, WAIT distorts the basis for the 
Gecision by implying that its application was 
"its nighttime operation is 
objectionable because “he Coumission feers its hand would be 
tied when and if it desires to break down 820 ke as an un-~ 
dvplicatcd clear channel by xule-making". Wait 
this premis chat “the objection can be met by 
accept a waiver of the clear channel rules conditional upon 
omission Orde: t any time in-the future breaking 
quency as slear channel through rule 
making". WATT glosses over the fact, however, that the Com~ 
would cause inter- 


to existing operations. 


&. ‘Thus, the Commission dctexmines that WAT's 
"would cause interference, in violation of [the] 


rules, within the secondary service area of WBAP/WPAA, Fort 


Woxth/Dallas, Texas". The Commission found that WAIT's pro- 


posal would cause widespread interference within the 0.5 inv/m- . 


50% skywave contour of Station WBAP, a Class I-A stat:ion on 
1/ 
820 kc in Fort Worth, Texas, and in addition would cause 


interference "beyond both WRAP-WFAA's nighttime 0.5 mv/m 50% 
skywave contour, and well within the secondary service area 
of WCCO, a Class I-A station on adjacent clear channel 830 


ke, and WGY, a Class I-B station on adjacent Channel 810 ke." 
I/7 Station WRAP formerly operated on a share-time basis wit 
WrAA, Dallas, Texas. However, on April 22, 1970, the Com- 
‘mission authorized fulltime operation by WBAP on 820 kc. 


. 
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Although WALT argues that the latter cles tenes Tena not 
Violate the rules’‘and that the interference caus 
WBAP's nighttime skywave contour would oc i ou boasting 


a maltiplicity of Class’ I skywave signals, the Commission co- 
gently explained that "when an applicant requests ja waiver of 
the rules which ENS been Prone ated in the public intere 

2/ 


all factors SeeORe relevant to that interest". And the Com- 
1 


mission stressed that "this loss of sexvice, in 

vide Chicago with another AM nighttime service in) 

the 25 already there, simply is not in th ublic linterest". 
Moreover, the Comnission found in this 

programming proposal was far from unique. 


The Comnission further noted that WA] [a's proposal 


"would ‘tend to degrade the 820 ke channel and thereby reduce 


| 
the possibility of locating stations, at some future date, in 
areas that may have greater need for nighttime aural broadcast 
service" and “would substantially reduce the sexvice to ‘unserved 


- WAIT's 


areas of a proposal to SREEISE on 820 kc in Maine' 


attempt to meet this objection merely by offering t Oo accept a 


" 
"conditional waiver" must be rejected. In the fi rst place, as 


noted above, WAIT's proposal would result in int BSE ESSE ACE: to 


27 The Commission correctly found it pertinent £0 |take into 
consideration the fact that "in addition to the interference 
caused within and beyond WBAP/WFAA's 0.5 mv/m - 50% nighttime 
skywave contour, a large area would also lose reception of 

WCCO and WGY signals where they are not protected ;from inter- 
ference under our rules". Clearly, it was not only appropriate 
but necessary for the Commission to take into consideration the 
deprivation of recognized but non-protected signals in passing 
on a request for waiver. See Interstate Broadcasting Co., Inc. 
v. F.C.C., 116 U.S. App. D.C. 327, 323 F. 2a 797 \2962)e- 


. 


operations and this would not 
grant But, aside from this, it woulé 
adninistrative process for the Comnissio 
onditioned up: on an agreement that if rule making 
with respect to the frequency 
on an equal footing 
applicants in the rule making proceedings" 
In accoxdGance with the Court's mandate, 
u 


afforded WAIY's proposal .a “haxd look" and 


detailed decision 


thing in WAIT's 2tition 


Commission's 
tion must 
WHEREFORE, in view of all the foregoing, the afore- 
said Petition for Reconsideration of WALY Radio should be 


denied. 


Respectfully submitted 


MIDWEST RADIO--TELEVISION, INC. (WCCO) | 


—_ Sa aa 
ter Shuebruk 
30 Rockefeller Plaza 


New York, New York 10020 


“Herbert M. Schulkind 5 
1211 Connecticut Avenue, N.W. 
Washington, D. C. 20036 

Fly, Shuebruk, Blume and Gaguine 

Its Attorneys 


“July 2, 1970 


[Certificate of Service Omitted in Printing] 


Before 
"EDERAL COMMUNICARIONS COMMISSION 
Washington, D 2055h, 


In re Application of 
IY te 


fouriee Rosentield, Lois 

Harold A. Weiss, Robert 

Devoe, Shadur, Plotkin, hrupp 

a co-partnerchiv, d/b as WAIT eo 
Chicego, Illinois 


ee SS OS eee’ 


For Construction Pernit 
To: The Commission 

| 
| 


TO PRVTTION FOR , RECONSIDERATION 


Carter Publications, Inc., licensee of Sta 
| 
Station WBAP, 820ke, Fort Worth - Dallas, Texas, end Clear Channel 
Broadcasting Service, by their attorneys, herewi th oppose the 


petition of WAIT RADIO for reconsideration of the Commission's 
Memorandum Opinion and Ordex released May 11, 1970 (roe 70-486). 
In its Memorandum Opinion and Order the Commis ssion for 


| 
the second time refused to waive its basic AM Allocation Rules 


on 820ke as inconsistent with those Rules. 


and dismissed the WAIT application for nighttime quthorization . 
| 
| 


The WAIT Petition for Reconsideration, as stated in its 
caption, is “based upon applicant's offer to pecens a waiver 
conditional upon frequency 820kce remaining a cleat channel.” 
in other words, WAIT stated that it would accept a grant of its 
nighttime application on condition that it soca that opera- 
tion at such time as the Commission decides to “SESS down" 820ke 
and assign a nighttime station on that frequency to some other 


part of the country. According to WAIT (Petition, yp. 6); such- 


| 
a conditional grant would remove the Commission's) principal 


preserve 


820k". 


as 


not more 


would 


o 


sp 
ems 


even ac 


oncerned 


Sta 


canse 


to 8 


adjacent 


the tk 


‘unserved' 


sory 


"the need 


avions 


uthorize future oper 


of the fo 


examination Comnission' 


the need to preserve 


not the only ground for 


ion. The Commission 


Wes 


the interference WAIT's night 
oc 


tior > both within and withou 


a] 
as well es to stations operating 


20k¢e. Thus, at the outset of the 


7) the Commission emphes 


eet 


Lv 


had to comply 
interference and 


area of population.” (emphasis 


ec) And later in the Memorandum Opinion and Order the 


i/ 
is ent 
Limit 


Rules. 


itled 
of its 
WALT, 


to protection beyond its 


service 
the 


area, 
<efore, mis 


Since Station WBAP operates on a Class I-A frequency, it 


0.5 mv/m contour ‘to the 
See Section 73.182(a)(1)(i) of the 
understands the Commission's Rules 


in arguing (Petition, p. 6, n. 4) that Interstate Broadcasting 


202 


IoD 


Pr 
. 


Co. v. FCC, 2a 797 (D.C. 
for the Commission's consider 


Moreover, 


as the Comn 


Cir. 1963) provides no basis 
ation of interference to cana 


ssion's 


WBAP beyond its 0.5 mv/m contour. 
Memorandum Opinion and Order makes clear, 
was not cited in reference to 
in reference 
stations. 


the Epigecieae case 
the WBAP service area but only 
vo the service provided by edjacent frequency 


Commission discussed at length end in eetail + | interference 


that would be crcated by the proposed WAIT nighttime operation 


(see paras. 10-12), making it absolutely clear that the loss of 


service that would result from that interference far outweighed 


vhatever gains in service would result from a grant of the WAI® 


application. 


Obviously, this interference vould be the same regardless 


grant of the WALT application, 
1 


2S long as [T remained on the air at 
| 


night. WAI?T's offer to accept a conditional grant therefore begs 
1 


the essential question presented by its application and provides 
no basis whatever for a waiver of the Commisenontes Rules. 

Because of WALT's rental misun derstanding of the 
Commission's Memorandum Opinion and Or cer, no useful purpose 
would be served. by further extensive discuss ion of th 


petition. The petition does, however, contain tw 


conceptions that warrant some comment. 


WAIT states (Petition, p. 2) that "the evidence shows 
that no one listens to WBAP" in the portion of the WBAP 0.5 mv /10 
contour that would receive interference from she Seonercs WAIT 
nighttime operation. But the evidence shows no such thing. 

On the contrary, the evidence shows that WBAP has made 
& special effort to attract listeners outside the State of Texas 
and in the entire interference area (incl Luding the area outside 
the WBAP 0.5 mv/n contour), and that effort has been successful, 
particularly in the State of Illinois. See WBAP's Gp posaston 


to WAIT's first Petition for Reconsideration, p. u. 


erred in stati. 


was clearly referring to the number of stations 
area (inelluding the immediete suburbs of the City) 
the number of 


waiver request. 


foregoing, the WAIT Petition for Reconsidera-43 


Respectfully submittea, 


CARTER PUBLICAVIONS, IRC. (WBAP) 


Its Abltorney 


CLEAR CHANNEL BROADCASTING SERVICE 


By Ree To). pre 


Kirkland, Ellis, Hodson, Erwin G. Krasnow 
Chaffetz, Masters & Rowe 

1776 K Street, N. W. Its Attorney 

Washington,D. C. 20006 
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2. Since 1967, WAIT has petitioned this Conni 
to operate nighttime on channel 820ke - a clear ct hannel ,whi 
73.25 of our rules is reserved for only one nighttime svai 
operation and which is now occupied: exclusively by WEAP, Da 
Without directly challenging the validity of the clear chem 


has persistvetr tance of its propesal vy 
to promote. 
ference it 


cut the policy which 


applicant has shown 


1 7 “~ 1 
Columb 
the Commission en 


2/ 


of Carter Publications, Inc., licensee of 
Worth-Dalias, Texas, Clear Channel Broadcasting Soe 


Fort 
Television, Inc. 


ntly contended 


that accep" 
those 


lowed remand by the Court 


rules were intende 
that notwithstanding the inter 
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1. Whether, in the circumstances of this case, the Fed- 
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radio in the public interest . . .” and to grant applications 
as the “public interest, convenience, and necessity” require. 
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” tional radio service to 4,400,000 people without violation 
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of any FCC policies resulted in an “overbreadth” of regu- 
lation contrary to the First Amendment. 


This same case was before this Court on a prior appeal 
and was docketed as WAIT Radio v. FCC, et al. (No. 21,689 
September Term 1967). The opinion remanding the matter 
to the Federal Communications Commission is reported at 
135 U.S. App. D.C. 317, 418 F.2d 1153 (1969). 
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The initial Commission opinion denying the requested 
waiver was adopted October 25, 1967 and released October 
30, 1967 (FCC 67-1174). It is reported at 10 F.C.C.2d 481 
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ceeding beginning at page 130. 

The first Commission opinion denying reconsideration 
was adopted January 24, 1968 and released January 31, 
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The decision of this Court remanding the matter to the 
Commission is reported at 135 U.S. App. D.C. 317, 418 
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The decision of the Commission on remand again deny- 
ing the requested waiver was adopted May 6, 1970 and 
released May 11, 1970 (FCC 70-486). It is reported at 22 
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beginning at page 291. 


The Commission opinion again denying reconsideration 
was adopted September 30, 1970, and released October 5, 
1970 (FCC 70-1070). It is reported at 25 F.C.C.2d 1016, 
and is reproduced in the Joint Appendix beginning at page 
319. 
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STATEMENT OF THE CASE 


Appellant, WAIT Radio, is a co-partnership licensed to 
operate a daytime-only AM broadcast station (WAIT) on 
820 kHz from its location in the Chicago area. WAIT is an 
independent, locally-owned station which broadcasts quality 
music and public affairs programs designed to appeal to 
adult audiences, During the day other stations in the 
United States also operate on the 820 kHz channel. At 
night, however, Federal Communications Commission regu- 
lations provide that only one station in the United States— 
WBAP, located at Forth Worth, Texas—may operate on 
that channel.’ In order to provide a nighttime “clear 
channel” for WBAP, WAIT and other stations are forced to 
stop transmitting programs to their local audiences. The 
purpose of this “clear channel” rule is to provide some 
form of radio service to certain remote or “white”’ areas of 
the country, like the mountain ranges of Wyoming, that are 
too sparsely populated to provide a viable economic base 
for their own local stations. Because of certain engineering | 
phenomena? radio signals travel longer distances at night, 
and as long as there is no interference from another station 
on the same channel, the “clear channel” station can 
provide radio service to these “white areas.” Even at night, 
however, there is a definite limit to the distance the signals 
can travel and still be received. 


On March 7, 1967, WAIT filed an application with the 
FCC requesting authority to operate full-time on 820 kHz, 
using a directional antenna. (App. 1).3 Engineering data 


1When the case began, WBAP shared the 820 kHz channel with 
WFAA. While one station broadcast on 820 kHz, the other was on 
570 kHz. On April 22, 1970, the FCC approved requests by these 
stations to terminate the shared-time arrangement. WBAP now oper- 
ates only on 820 kHz, while WFAA operates only on 570 kHz. As 
a result of this modification, WFAA withdrew as a party in this case. 


?Further descriptions of this and other relevant technical concepts 
are set forth in the Technical Appendix to this brief, infra, p. A-1. 


3References to “App.” are to the Joint Appendix filed simultane- 
ously with this brief. 
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submitted with the proposal indicated that WAIT would 
provide additional nighttime radio service to some 4,400,000 
people in the Chicago area. The proposal also indicated 
that there would be some interference, as defined in FCC 
regulations, with the signal of WBAP, but that such inter- 
ference was drastically reduced by use of the directional 
antenna. (App. 66, 71). 


In the application WAIT pointed out that there would be 
absolutely no interference under its proposal to any “white 
area,” that is an area that did not have at least one night- 
time station providing primary radio service.* (App. 61). 
Since the only reason for the “clear channel’? rules is to 
provide radio service to “white areas,” WAIT’s proposal did 
not conflict with the policies those rules sought to further. 
WAIT therefore argued that waiver of those rules was appro- 
priate and requested an opportunity to present the matter 
orally before the full Commission. (App. 72). Oppositions 
to the application were filed by WBAP, the Clear Channel 
Broadcasting Service (a trade association of clear channel 
stations) and WCCO, a Minneapolis, Minnesota, station oper- 
ating on 830 kHz.5 (App. 80, 91, 105). 


The FCC denied the request for oral presentation and 
refused to accept the WAIT application for filing. In a 
memorandum opinion the Commission explained only that 
the proposal would violate the rules and thus was unaccept- 
able. (App. 130). Since WAIT had acknowledged that 
its proposal violated the literal terms of the rules, and 
requested a waiver, the Commission’s reasoning seemed 
inadequate. WAIT petitioned for reconsideration (App. 134), 
additional oppositions were filed (App. 167, 180, 183), 
and the Commission again denied the waiver request and 


4“Primary” radio service is service using the groundwave of a 
station. Such signals are more easily received than “secondary,” or 
skywave signals. See Technical Appendix, infra, p. A-1. 


SWFAA also filed oppositions during the first proceeding before 
the Commission. App. 78. 
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returned the application as unacceptable for filing (App. 
184). 


Since the FCC had given no reason for its action other 
than the admitted fact that, absent the requested waiver, 
the proposal violated the rules, WAIT sought relief in this 
Court. After briefing and argument, this Court remanded 
the matter to the Commission, directing it to give the appli- 
cation the “hard look” it deserved and to justify its deci- 
sion on a reasoned basis. WAIT Radio, supra. (App. 189). 


Since WAIT was unable to understand the reasoning 
behind the FCC decision, it requested a specification of the 
issues and oral presentation before the Commission. (App. 
204). Specification of the issues was denied, but permis- 
sion to submit additional technical data and to present oral 
argument was granted. (App. 224). 


Subsequently WAIT submitted new information on the 
number and quality of radio signals available to listeners in 
the WAIT-WBAP interference area. This data showed that 
not only was there no “white area,” ie., location without 
any primary radio service, but in fact there was no “grey 
area,” i.e., location with only one primary service, either. 
All of the area involved was served by at least 2 primary 
signals. Moreover 95.7% of the area received 3 or more pri- 
mary signals, and fully 59.7% received 4 or more primary 
signals. (App. 234). All of these radio signals were “pri- 
mary,” that is groundwave signals of high quality and relia- 
bility. The WBAP signal in that area, on the other hand, 
was a “secondary,” or skywave signal that is inherently 
erratic and thus less desirable from a communications 
standpoint than a primary signal.© In addition there were 
between 13 and 20 “secondary” signals at least as strong 
as WBAP’s at all locations in the interference area. (App. 
148). Finally WAIT contended that no one in the interfer- 
ence area listened to WBAP. (App. 140-142, 260, 261). 


®In its brief on the first appeal the Commission acknowledged the 
superiority of groundwave service. Brief for Appellee, WAIT Radio 
v. FCC, supra (No. 21,689 Sept. Term 1967), at 4, n. 2. 
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At oral argument before the Commission WAIT stressed 
that its application would in no way interfere with the poli- 
cies underlying the FCC’s “clear channel” rules. Not only 
would the proposal fully protect WBAP’s service to “white 
areas,” it provided an extra margin of safety since the 
entire interference area received at least 2 primary signals. 


The Commission again denied the waiver Tequest. This 
time the memorandum opinion emphasized that approval 
of the WAIT application might impair future allocations on 
the 820 kHz channel. (App. 291, 294-96). At this point 
WAIT thought it finally understood the Commission’s 
reasoning and petitioned for reconsideration, explicitly 
agreeing that any waiver of the rules would be conditioned 
on 820 kHz remaining a “clear channel,” and that if the 
Commission ever decided to authorize duplication of service 
on that channel, WAIT was prepared to stand on an equal 
footing with any other applicant and would not rely on 
any “grandfathering” or reliance arguments. (App. 301, 
304-05). 


The Commission denied the petition for reconsideration, 
this time repeatedly stating that the WAIT proposal would 
not be “in the public interest.” (App. 319). The Commis- 
sion’s view of what was “in the public interest” was never 
explained, rather there was a simple, repeated recitation 
that this proposal did not serve that interest. (App. 320 
4 4; 321 99 6 & 7; 322 99.9 & 10). This appeal followed 
from that decision. 


STATEMENT OF AGREED FACTS 


There are no material factual disputes involved in this 
case. Although there is a substantial amount of engineering 
evidence in the record, there is almost total agreement on 
the technical matters involved. The real issues are entirely 
legal ones involving the proper standard and definition of 
“public interest,” and the basic concept of waiver of admin- 
istrative regulations. In order to avoid unnecessary detailed 
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discussion of the technical matters, WAIT would here 
simply point to the significant technical aspects of this case 
upon which the Commission has apparently relied. The 
parties agree on the validity of these facts, but vigorously 
disagree on the proper conclusions to be drawn. 


1. The WAIT proposal would cause some slight interfer- 
ence with WBAP’s signal which conflicts with the literal 
terms of the Commission rules. (App. 130-131, 294). 
WAIT contends there is no conflict with any policy behind 
these rules. 


2. All of the interference area, in which about 2,170,000 
people reside, is served by at least two nighttime primary 
radio signals and 13 secondary signals. (App. 294, 148). 
Most (95.7%) of the area is served by at least three pri- 
mary signals. (App. 234, 294). All of these are signals in 
addition to the WBAP secondary signal in the area. WAIT’s 
proposal would cause no interference to these signals. 


3. The WAIT proposal would provide an interference- 
free signal to approximately 4,400,000 people in the 
Chicago area. (App. 66). 


4. The proposal would cause some interference with 
the WBAP signal beyond that station’s “0.5 mv/m-50%” 
contour which does not violate Commission rules. (App. 
296). 


5. The proposal would cause some interference with the 
signals of WCCO and WGY which also does not violate FCC 
tules. (App. 296). 

6. The proposal would not provide the first nighttime 
primary service to any “white area.” 

7. WAIT would provide interference free signals to 
69.3% of the people within the so-called “normally pro- 
tected contour” of its proposal. (App. 66, 295). 


In addition to these factual agreements, WAIT and the 
Commission are in an agreement on two other important 
points: 
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1. The purpose of the clear channel regulations is to 
utilize nighttime signals to provide service to areas without 
primary broadcast service. (App. 294). 


2. A total silencing of a radio station, to avoid station 
interference, when a partial silencing would as effectively 
further Commission policies, is an “overbreadth” of regula- 
tion barred by the First Amendment. (App. 292, 293). 


ARGUMENT 


I. THE COMMISSION DECISION CONFLICTS WITH 
ITS STATUTORY MANDATE. 


A. The Commission has not explained, and 
apparently misunderstands, what consti- 
tutes radio service “in the public interest.” 


The basic purpose of the Communications Act of 1934, 
47 U.S.C. $151, et seq., under which the FCC operates is 
simple enough. The Commission has a mandate to insure 
that the maximum feasible use of broadcast resources is 
attained. Congress early recognized that absent some Tegu- 
lation of radio broadcasting, interference would inevitably 
result from attempts by many people to use the limited 
channels available. In order to insure that effective signals 
got through, it became necessary to restrict the number 
and terms of operation of radio stations. 


This statutory scheme is spelled out clearly in several 
places. Section 309(a) of the Act provides: 

“. . . [T]he Commission shall determine, in the case 
of each application filed with it to which section 
308 of this title applies, whether the public interest, 
convenience, and necessity will be served by the 
granting of such application, and, if the Commis- 
sion, upon examination of such application and 
upon consideration of such other matters as the 
Commission may officially notice, shall find that 
public interest, convenience, and necessity would be 
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served by the granting thereof, it shall grant such 
application.” 
Further, Section 303 states: 
“*. .. [T]he Commission from time to time, as public 
convenience, interest, or necessity requires, shall— 
“g) Study new uses for radio, provide for experi- 
mental uses of frequencies, and generally encourage 
the larger and more effective use of radio in the 
public interest...” 
Finally, Section 307 (b) directs the Commission 
“*, .. to make such distribution of licenses, frequen- 
cies, hours of operation, and of power among the 
several States and communities as to provide a[n] 
. efficient . . . distribution of radio services to 
each of the same.” 


The regulation of radio is affected also by constitutional 
considerations. The First Amendment guarantee of free 
speech applies to radio as well as other forms of communi- 
cation. United States v. Paramount Pictures, Inc., 334 U.S. 


131, 166 (1948). This protection extends both to the 
broadcaster’s right to speak, and the listener’s right to hear. 
“The ‘public interest’ to be served under the Communica- 
tions Act is thus the interest of the listening public in ‘the 
larger and more effective use of radio.’” National Broad- 
casting Co. v. United States, 319 U.S. 190, 216 (1943). 


The First Amendment insures free speech by enlarging 
the opportunities for every person to speak and be heard 
by willing listeners. See New York Times v. Sullivan, 376 
U.S. 254, 269-71 (1964). This concept applies with special 
force in the area of broadcast regulation. Because the possi- 
bilities of radio communication are limited by physical 
factors, it is especially important that administrative regula- 
tions encourage the fullest possible use of every frequency. 
Cf. Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 
(1969); see also Barron, An Emerging First Amendment 
Right of Access to the Media?, 37 Geo. Wash. L. Rev. 487, 
502-08 (1969). 
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The consequences of this analysis seem clear. Any pro- 
posal for additional radio service starts with an automatic 
presumption that the new service would be “in the public 
interest.”7 Thus if a proposal indicates that it will provide 
radio service to the public which is not presently available, 
that new service in and of itself is enough to raise a pre- 
sumption that granting the proposal is “in the public inter- 
est.” The Commission can reject the application only if 
after considering all factors it concludes that this initial pre- 
sumption of public benefit is outweighed by some other 
adverse considerations. For example, the new service might 
cause such interference to existing service that there is no 
net public benefit. Or the proposal might violate some 
other valid Commission policy, such as insuring diversity of 
ownership of broadcast stations.8 The crucial point is that 
any application to provide additional service starts out with 
a presumption that granting it will be in the public interest. 
The Commission’s obligation is to make the grant unless 
this presumption is overcome by other considerations.° 


This concept of a presumption of public interest is modi- 
fied slightly in the waiver situation. When the application 


7The Act itself reflects this presumption. The Commission is not 
required to hold a hearing unless it is unable to find that the applica- 
tion is in the public interest, or unless some material fact is in 
dispute. 47 U.S.C. § 309(e). This provision necessarily implies that 
applications for new service are normally in the public interest and 
can usually be approved without protracted hearings. 


8See §§ 73.35, 73.240, 73.636 of the FCC Rules. 


While the Commission opinions are by no means clear on this 
point, it appears that in this case the FCC is requiring some demon- 
stration of public interest beyond the showing of additional service 
not presently available. See, e.g. App. 322. WAIT simply cannot 
understand what additional showing the Commission has in mind. 
Nowhere is this public interest defined, and the suspicion arises that 
invocation of the phrase is nothing more than another way of saying 
that the application is denied. Absent some explanation, statements 
that the proposal is not in the public interest are not reasons, they 
are merely conclusions. 
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discloses that the proposal would violate the terms of some 
Commission rule, then the initial presumption is counter- 
balanced by the rule itself. This is so because the rule is a 
form of legislative judgment that proposals violating the 
rule are not, on first impression, in the public interest. See 
Interstate Broadcasting Co. v. FCC, 116 U.S. App. D.C. 
327, 331, 323 F.2d 797, 801 (1963). Rather than having 
to decide each and every case by individual balancing of 
considerations, the Commission is permitted to make some 
general judgments, formulate rules to express these conclu- 
sions, and then reject applications which do not conform 
with the rules.!° 


In order to obtain a waiver of the rule, the applicant 
must somehow overcome this adverse presumption created 
by the rule. WAIT believes that there are two distinctly 
different types of waiver requests, requiring two quite dif- 
ferent modes of analysis. In the first case the application 
violates not only the literal terms of the rule, but also 
conflicts with the policy underlying the rule. In such a case 
the only way to obtain a waiver is for the applicant to 
show that certain other considerations of public interest act 
in concert with the presumption attached to additional 
service, and that the combined effect of all the factors is to 
outweigh the presumption against public interest contained 
in the rule. In this case, analytically, the rule is not 
“waived” until the entire balancing process is completed. 


There is a second type of waiver proceeding in which the 
applicant can demonstrate that while the proposal conflicts 
with the literal provisions of the rule, it does not conflict 
with the underlying policies that give the rule its validity. 
This case presents such a situation. In such a situation, if 
the applicant can demonstrate that no violation of policy 


10AN1 the factors relied upon by WAIT are unique to this applica- 
tion and were not considered by the FCC when it formulated the 
tules involved. Cf. Industrial Broadcasting Co. v. FCC, No. 23,856 
(DC. Cir., December 16, 1970), slip opinion at 6. 
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is present, then at that point the rule ceases to have any 
Presumptive effect. This conclusion follows because a rule 
is only an attempt to use a verbal formula to express in 
general terms a policy conclusion. Application of those 
terms without consideration of the policy behind them is 
essentially an irrational attempt to apply the rule for its 
own sake. The basic principle involved has long been at the 
core of the “rule of law.” The common law contained the 
idea—“‘when the reason for the law ceases, the law itself 
also ceases.”!! The Principle is as valid in administrative 
law as it is in construing legislative enactments. 


Once the applicant has shown that the policy is not vio- 
lated, the rule immediately ceases to be involved, the 
adverse presumption disappears, and the applicant is back 
at the starting point with the full benefit of the favorable 
Presumption attached to any proposal for additional radio 
service. At this point, the application must be granted, 
unless the Commission concludes that other factors now 
step in to outweigh the Presumption in favor of the 
application. 


On the prior appeal, Judge Leventhal articulately expressed 
the proper role of waivers in administrative law. “The 
agency’s discretion to Proceed in difficult areas through 
general rules is intimately linked to the existence of a safety 
valve procedure for consideration of an application for 
exemption based on special circumstances.” WAJT Radio, 
Supra, at 321, 418 F.2d at 1157. It is true, as the Commis- 
sion frequently points out, that “[a]n applicant for waiver 
faces a high hurdle even at the starting gate... . [I]t must 
plead with particularity the facts and circumstances which 
warrant such action.’ Rio Grande Family Radio Fellowship, 
Inc. v. FCC, [132 US. App. D.C. 128, 130, 406 F.24 664, 
666 (1968).]” WAIT Radio, at 321, 418 F.2d at 1157. 
This does not mean, as the Commission apparently feels, 
that the initial difficulties are insurmountable. 


"The Latin phrase was “‘cessante ratione legis, cessat et lex ipsa.” 
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B. WAIT’s proposal does not conflict with the 
policies behind the rules it seeks to have 
waived. 


WAIT seeks waiver of certain Commission rules which by 
their literal terms bar this application.!2_ These rules are all 
based on the same “clear channel” policy. WAIT and the 
Commission agree that the purpose of these rules is to 
provide nighttime radio services to ‘white areas” which 
otherwise would not receive usable radio signals. (App. 
294). WAIT has in this case conclusively demonstrated that 
its proposal would not conflict with that policy since it 
would result in absolutely no objectionable interference 
with WBAP’s “clear channel” signal in any “white area.” 


Commission rules go into considerable detail to spell out 
what constitutes “objectionable interference.” For Class 
I-A stations like WBAP, the rules specify that stations oper- 
ating on the same channel must not interfere with the 
“clear channel” station within that station’s “0.5 mv/m-50% 
contour.”!3 This rule reflects a decision made by the Com- 
mission during long consideration of the ‘clear channel” 
policies beginning in the 1950’s. At that time, the Commis- 
sion undertook extensive rulemaking investigations to deter- 
mine whether the public interest would best be served by 
“breaking-down” some of then existing 25 “clear channels” 
and allowing additional nighttime operation on some of 
those channels. See generally Clear Channel Broadcasting 
in the Standard Broadcast Band, 31 F.C.C. 565 (1961); 
Goodwill Stations, Inc. v. FCC, 117 U.S. App. D.C. 64, 325 
F.2d 637 (1963). The result of this study was a decision 


12The rules involved are in §§ 73.21, 73.25, 73.182(a)(1)G) and 
73.182(w). Section 73.24(b)(3)(i) incorporates by reference the 
interference standards of §73.182. All the referenced sections of the 
FCC rules are set out in Title 47 of the Code of Federal Regulations. 
The section designations in C.F.R. correspond to those in the FCC 
Rules. 


13Section 73.182(a)(1)(i). This concept is discussed in the Tech- 
nical Appendix, infra, p. A-3. 
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to break-down 13 of the 25 channels. The Commission 
also decided, however, that the new stations on those 
channels must observe certain technical requirements. One 
such requirement was that there would be no interference 
within the 0.5 mv/m-50% contour of the existing “clear 
channel” station. The reason for adopting this rule was 
simple enough. Engineering evaluations had shown that 
there was no sense in trying to protect the “clear channel” 
station beyond this contour since the signal beyond those 
points was so weak and erratic as to be virtually useless. 
Therefore, protecting the signal beyond those limits would 
be a senseless waste of available broadcasting space. 


In analyzing the extent to which its proposal would 
cause interference, WAIT has therefore used the same 0.5 
mv/m-50% contour the Commission requires be protected. 
The parties agree that there is some interference within that 
contour, but that the entire area of interference is served 
by at least two nighttime primary signals and thus there is 
no “white area” within the protected contour which would 


receive interference from WAIT’s proposed operation. Since 
there is no “white area” to be protected by applying the clear 
channel rules in this situation, the policy behind the rules 
cannot serve as a basis for denying the application. If the 
policy considerations are absent, then the rules must neces- 
sarily be waived, otherwise the prohibition is without a 
rational basis. 


The Commission has contended that WAIT’s proposal 
would violate another rule, the so-called “25% white area” 
requirement. Essentially, this rule requires that proposals 
for additional nighttime radio service must provide a first 
nighttime primary service to at least 25% of the proposed 
interference-free area of service. WAIT concedes that its 
proposal would not provide the first primary service to any 
area, but does not feel that that fact and this rule can 
validly be applied to deny the application. 


In the first place WAIT believes that this rule does not 
apply to this case. The rule is set forth in two different 
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places, each dealing with situations other than the one 
here. Section 73.24(b)(3)(ii)!* provides that a proposed 
additional nighttime service must “provide a first primary 
AM service to at least 25 percent of the area within the 
proposed interference-free nighttime service contour or at 
least 25 percent of the population residing therein.” 
When this rule was promulgated, the Commission clearly 
stated: 

“We do not here consider the question of night- 
time operation on Class I-A channels. This is an 
entirely separate problem involving non-engineering 
considerations.” }5 

WAIT’s application falls squarely with that exception. The 
820 kHz channel is identified as a Class I-A channel. See 
88 73.25 (a), 73.182(a)(1) (i). 


Section 73.22(b) provides that additional nighttime 
service on one of the duplicated clear channels must also 
satisfy the 25% rule. This provision clearly states that it 
applies only to “Class II-A” stations. Section 73.21 defines 
a Class II-A station as “an unlimited time Class II station 
operating on one of the channels listed in § 73.22...” 
The 820 kHz channel is not one of the channels listed in 
§ 73.22. See §73.22(a). Therefore this rule is also inappli- 
cable to WAIT’s proposal. 


Not only is the rule inapplicable, the possible policies 
behind this rule are completely absent in this case. One 
possible policy of the 25% rule is to further the basic 
policies of the clear channel rules to provide nighttime 
service to white areas. This was the conclusion reached by 
this Court on the first appeal. WAIT Radio, supra, at 318, 


'4All references to Sections are to the FCC Rules. The provisions 
also appear in Title 47 of the Code of Federal Regulations under the 
same section numbers. 


15See In the Matter of Amendment of Part 3 of the Commission’s 
Rules Regarding AM Station Assignment Standards, etc., 25 Pike 
& Fischer, Radio Regulations 1615, at 1631, n. 37 (1963). 
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418 F.2d at 1154, n. 2. If that is the policy justification 
for the rule, WAIT has already shown its proposal does not 
conflict with that policy. 


A second possible policy served by the rule is an attempt 
to avoid further congestion during nighttime hours without 
any offsetting new service to white areas. This policy 
cannot validly be applied to WAIT since it seeks operation 
on a channel that is presently occupied only by WBAP and 
thus would not become congested by the addition of 
WAIT’s single voice. The Commission admits that there is 
no problem of congestion on the 820 kHz channel pre- 
sented by WAIT’s application. (App. 296). 


Thirdly, the Commission may be trying to retain future 
flexibility by simply not making any present nighttime 
authorizations that fail to meet the rule in order to keep all 
channels open for future proposals that would meet the 
rule. This possibility is strongly indicated by the Commis- 
sion’s repeated references to future flexibility in its initial 
decision on remand denying the waiver. (See App. 294-95, 
296, 298-99, 300). The basis for applying this policy, how- 
ever, was eliminated when WAIT stated in its Petition for 
Reconsideration that it was willing to accept a conditional 
waiver which would not prevent the Commission from later 
deciding to allow duplication of the 820 kHz channel by 
some proposal that would meet the 25% rule. In these cir- 
cumstances application of that rule would amount to 
applying the rule simply because it exists, ignoring the 
reasons behind it. 


C. There are no additional factors which oper- 
ate to overcome the initial presumption that 
WAIT’s proposed additional service would be 
in the public interest. 


- Since WAIT demonstrated that none of the policies 
behind the rules apply to its application, the Commission 
had to waive those rules. Moreover, since the FCC never 
advanced any valid arguments showing that WAIT’s proposal 
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is not in the public interest, it was required to grant the 

request to provide additional nighttime service. The Com- 

mission has never explicitly stated just how much weight is 
attached to each of the numerous factors it has discussed, 
but none of them alone or all together amount in this case 
to any substantial reasons for the denial. 


At several points the Commission has in effect stated 
that Chicago already has enough radio stations. (See, e.g., 
App. 294, 296, 297). Apparently the Commission feels 
that there is some indefinite ceiling on the number of 
stations allowed in a given area, regardless of other factors. 
Such a position is simply untenable. Given the statutory 
mandate to maximize the utilization of the radio spectrum, 
further supported by the constitutional requirement that 
free speech be limited as little as possible, it is always 
desirable to provide additional service, again assuming no 
conflict with valid Commission policies.16 


Secondly, the Commission has pointed to the interfer- 
ence WAIT’s proposal would cause to WBAP beyond the 
protected 0.5 mv/m-50% contour, and to WCCO and WGY. 
(App. 296). The Commission recognizes that this interfer- 
ence does not violate the FCC’s own rules for determining 
objectionable interference and moreover it occurs in areas 
abundantly served by other signals. (Jd.). Nevertheless the 
Commission infers that this interference shows the proposal 
is not in the public interest. This argument is contrary to 
the decision of this Court in Interstate Broadcasting Co., 
supra, There the Court stated: 

“The concept of a protected contour implies a 
legislative judgment by the Commission that new 
services which destroy an existing service beyond 


‘at times the Commission appears to feel that further radio 
service in metropolitan areas can never be in the public interest. If 
this is so, the policy is of dubious validity, especially when demo- 
graphic trends indicate continuing population increases in urban areas. 
These population shifts require more, not less, service in urban areas 
if the public interest is to be fully served. 
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that contour are normally more in the public inter- 
est than the service they destroy. In effect the 
Commission’s rules embody this judgment. It is a 
reasonable one and within the Commission’s discre- 
tion.” Jd. at 331, 323 F.2d at 801. 
That decision also states that reliance on interference 
beyond the normally protected contour can be considered 
only where special circumstances are demonstrated. Jd. 


The Commission has mistakenly concluded that the 
burden of proving special circumstances is shifted to the 
applicant in this waiver proceeding. (See App. 296, 321). 
This mistake flows from a failure to realize that this waiver 
proceeding actually involves a two-stage process. The initial 
burden of demonstrating the absence of any conflict with 
the policies was indeed WAIT’s. But once that burden 
was overcome, and the conflict with the policy behind the 
tule was eliminated, then the burden of proving public inter- 
est remained where it was. In this case since WAIT made 
out a case for the waiver, it is the Commission, or the inter- 
venors, who had to demonstrate special circumstances for 
considering interference beyond the normally protected 
contours. That burden simply was not met. 


The Commission’s position on this issue also is wrong 
because it requires WAIT to prove a negative proposition by 
showing why the Commission should not consider interfer- 
ence which is not recognized under the rules. The only 
parties in a position to make such a showing are the other 
stations whose signals are assertedly affected. 


A third possible reason alluded to by the Commission is 
the fact that WAIT’s proposal would provide interference- 
free service to only 69.3% of the people and 19.5% of the 
geographic area within the so-called “‘normally protected” 
contour. (App. 295). Thus it is implied that WAIT’s pro- 
posal is “inefficient” since it would not serve all the people 
and area within that contour. This factor is not a valid 
reason for denying the application. 
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In the first place the FCC rules themselves demonstrate 
that the concept of “normally protected contour” has little 
relevance to a proposal like WAIT’s to operate during the 
nighttime on an unduplicated clear channel. Section 73.21 
(a)(2) specifically states that the primary service area of a 
Class II station like WAIT operating on a clear channel “is 
limited by and subject to such interference as may be 
received from Class I stations.”” In other words, WAIT’s 
proposed service area is limited by the interference it would 
receive from WBAP and thus by definition its primary 
service area is not expected to be the so-called “normally 
protected contour.” See also Interstate Broadcasting, supra, 
at 330-31, 323 F.2d at 800-01. 


Moreover, as WAIT demonstrated in its engineering state- 
ments, the concept of a “normally protected contour” has 
little relevance in the actual allocation practices of the 
Commission. That evidence demonstrated that since 1946 
the FCC has virtually ignored the nighttime normally pro- 
tected contour concept. (App. 251). This evidence was 


not contradicted by the Commission. For the Commission 
to deny this application merely because it was not more 

efficient would clearly be an overbreadth of Tegulation. 
Even if the proposal would provide new service to only 5% 
of the people in the “normally protected contour,” that 
slight additional service would still be in the public interest. 


The final factor frequently mentioned by the Commis- 
sion is the need for maintaining “flexibility” in frequency 
allocation. (See App. 294-95, 296, 298-99, 300). That 
reason disappeared when WAIT offered to take a condi- 
tional waiver. In essence WAIT is willing to provide an 
additional voice at this time—a voice that no other station 
Proposes to offer—and become silent again if at some 
future time its service conflicts with other proposals that 
are more in the public interest.17 To keep WAIT mute just 


7Qccasionally the question of “super power,” or substantial 
increases in power used by existing stations, has arisen. See App. 
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in case some later proposal comes along, however, is to 
needlessly waste a valuable resource. This denial is espe- 
cially unfortunate since the Commission has already wasted 
this opportunity for new service during the almost four 
years this application has been pending. It must be remem- 
bered that the radio spectrum is not a “wasting asset” like 
coal, oil or clean air. Operating a station does not result 
in any irreversible change to the atmosphere. The opera- 
tion can be stopped at any time and conditions will be the 
same as they were before the operation began. WAIT’s 
operation in the interim between now and some hypotheti- 
cal time in the future could not impair the ability of future 
operations of a different nature. 


I. IN THIS CASE THE DENIAL OF WAIT’S APPLI- 
CATION VIOLATES THE FIRST AMENDMENT AS 
WELL AS THE COMMUNICATIONS ACT. 


The Supreme Court has in recent years clearly enunci- 
ated the principle that legal restrictions which affect First 
Amendment values must be narrowly drawn in order to 
avoid excessive and hence unconstitutional inhibitions of 
speech and press. “Because First Amendment freedoms 
need breathing space to survive, government may regulate 
in the area only with narrow specificity.” NAACP v. But- 
ton, 371 U.S. 415, 433 (1963). See also Talley v. Califor- 
nia, 362 U.S. 60 (1960); Aptheker v. Secretary of State, 
378 U.S. 500 (1964); Elfbrandt v. Russell, 384 U.S. 11 
(1966); Keyishian v. Board of Regents, 385 U.S. 589 
(1967). 


In Schneider v. New Jersey, 308 U.S. 147 (1939), the 
Court held unconstitutional a municipal ordinance which 
flatly prohibited the distribution of leaflets. The Court 


106, 125-26, 131. Such increased power would result in additional 
interference from and to the WAIT proposal. WAIT has, however, 
consistently stated that its waiver request would be conditioned on 
no change in present power limits. 
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recognized the valid governmental purpose of preventing 
littering, but concluded that the goal could be attained by 
restrictions less broad than a complete ban on distributing 
leaflets. 


It is settled that the First Amendment applies in the 
context of radio regulation. Red Lion Broadcasting, supra, 
at 386; Paramount Pictures, supra, at 166. It is also - 
accepted that a regulation which is a valid exercise of the 
powers conferred by the Communications Act is not a vio- 
lation of the First Amendment. National Broadcasting, 
supra, This does not mean that any regulation issued by 
the FCC is thereby immune from scrutiny under First 
Amendment principles, but only that radio is hot immune 
from governmental regulation because it is a form of 
speech. In deciding what regulations are valid exercises of 
the powers delegated by the Communications Act, First 
Amendment principles are highly relevant, however. 


The accepted basis for radio regulation is that absent 
orderly regulation, there would be communications chaos. 
The early experience without regulation soon demonstrated 
that some control was essential. Because the useful tadio 
spectrum is limited by laws of physics, the number of 
stations permitted to operate must similarly be somehow 
limited. “Unlike other modes of expression, radio inher- 
ently is not available to all. That is its unique character- 
istic, and that is why, unlike other modes of expression, it 
is subject to governmental regulation.” National Broadcast- 
ing, supra, at 226. 


_ Since radic is affected by First Amendment considera- 
tions, regulations which silence stations more than is neces- 
sary in order to preserve orderly communication are inher- 
ently suspect as overly-broad restrictions. The Commission 
now seems to agree on this point. (App. 293). WAIT has 
already demonstrated that application of FCC rules to pro- 
hibit its proposed operations cannot be justified as an 
attempt to preserve orderly communication. WAIT’s propo- 
sal simply will not disrupt any signal in any white area, and 
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the only area in which any objectionable interference will 

occur is one abundantly served by signals of far better 
quality than that provided by WBAP in that area. (App. 
147-152, 216, 285). 


The Commission seems to feel that arguments based on 
the First Amendment are simply another way of phrasing 
the statutory arguments. Such a position misses the central 
point of the First Amendment argument. It is true that 
the Communications Act itself requires regulations which 
maximize the utilization of available radio facilities, but it 
is the First Amendment which gives this statutory mandate 
special importance and requires a higher degree of precise 
administrative regulation than is necessary in non-First 
Amendment areas. The decision in this case indicates that 
the Commission does not fully appreciate that situation. 


WAIT is in essence asking for relatively little. It pro- 
poses to operate under conditions engineered to insure that 
no unnecessary or objectionable interference will result to 
any other station. It is willing to condition this operation on 


preservation of present FCC allocation policies, and willing 
to cease operations if future changes in those policies are 
incompatible with its own operations. WAIT can provide 
another voice for the people in the Chicago area. Those 
people have a protected right to listen to WAIT Radio that 
is as important as WAIT’s right to broadcast if not more 
so. Cf. Stanley v. Georgia, 394 U.S. 557 (1969). The Com- 
mission simply has not presented any valid reason why such 
limited operation should not be permitted. None of the 
asserted reasons survive analysis, and in the end the Com- 
mission can only conclude that, in its view, the proposal 
does not serve an undefined, unstated concept of the 
“public interest.” 


Administrative regulation too often evades judicial super- 
vision by invocation of the magic words “public interest.” 
Courts are understandably reluctant to upset agency deci- 
sions that are based on expert opinions and technical con- 
siderations. The Commission’s decision in this case at first 
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glance appears to be just such an example of expert judg- 
ment based on technical factors. As we have demonstrated, 
however, this appearance is illusory. The Commission in 
this case is trying to invoke technical rules while ignoring 
the actual policies which justify those rules. 


WAIT can only conclude that the Commission, despite 
its protest to the contrary (App. 295), simply does not 
understand the place of waivers in the administrative 
process. It is indeed administratively simpler to draw rules 
which attempt to reflect policies and then apply the rules 
mechanically without consideration of the policies, but this 
Court has already indicated such a pattern of regulation is 
invalid. 


Ill. THE COMMISSION’S REPEATED FAILURE TO 
JUSTIFY ITS DECISION WARRANTS AFFIRM- 
ATIVE RELIEF FROM THIS COURT. 


The FCC has attempted on four different occasions to 
justify the denial of WAIT’s application. Each time it has 
tried to do so, WAIT has convincingly pointed out the 
errors in the Commission rulings. Each time the Commis- 
sion has responded by changing the “reasons,” but adhering 
to the decision. In the first set of proceedings the Commis- 
sion gave no reason at all for its actions. This Court clearly 
rejected such a process of perfunctory denial by simply 
invoking general rules. As the Court stated, “promulgating 
rules of general application . . . does not relieve [the Com- 
mission] of an obligation to seek out the ‘public interest’ 
for particular, individualized cases.” WAIT Radio, supra, at 
321, 418 F.2d at 1157. 


In spite of this Court’s directive to give this application 
a “hard look” the FCC on remand simply affirmed its prior 
ruling by emphasizing the need to “preserve flexibility.” 
When WAIT suggested an alternative that would fully 
preserve that flexibility, the Commission turned around and 
based its denial solely on a repeated invocation of some 
undefined “public interest.” Since the Commission itself 
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has not defined this elusive concept, one can only conclude 
that the latest decision is nothing more than another 
version of the first decision—in other words, a simple denial 
without any justification based on reasoned elaboration of 
valid policy considerations. 


The parties in this case have produced a full record 
before the Commission. It had ample opportunity to study 
those facts, this Court’s opinion, and the concept of the 
public interest it is supposed to serve. In spite of four 
opportunities, it has been unable to explain rationally the 
denial of WAIT’s proposal to add a new voice to the radio 
spectrum. All of the asserted reasons have been proven 
invalid, and there are no mcre possible reasons to assert. 
The FCC’s constant shifting of grounds on each occasion 
gives rise to the suspicion that it too recognizes there are 
no valid reasons for the denial. The Commission has 
already wasted this space during the four years this case 
has been pending. Further waste is simply not in the 
public interest. In such circumstances it is entirely proper 
for this Court to direct the Commission to waive the rules 
barring the proposal, accept it for filing, and grant the 
request. The parties are, it is true, required to exhaust 
their administrative remedies, but this requirement cannot 
permit an agency to avoid its responsibilities by exhausting 
the parties. There must be an end to the administrative 
process. The time has come for this Court to direct the 
Commission to do what it is supposed to do. 


CONCLUSION 


The issue in the case is simple, once all the technical 
verbiage is cleared away. WAIT Radio stands ready and 
able to supply a new radio voice to over 4,400,000 people 
in the Chicago area. This additional service can be supplied 
without taking radio service away from anyone else. The 
Commission’s refusal to grant WAIT’s request is simply 
inconsistent with the statutory mandate and the Constitu- 
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tion. In such circumstances it is proper for this Court to 
vacate the orders entered below and to direct the Commis- 
sion to waive any rules which bar the request, accept the 
application for filing, and grant the requested application. 
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TECHNICAL APPENDIX 


It may be helpful to sketch briefly a few points about 
the nature of broadcasting, points which are well known in 
the industry: 


A standard non-directional radio transmitter will usually 
radiate equally in all directions from the transmitter, and 
thus will serve a circular area. 


The basic radio wave utilized in broadcasting follows the 
contours of the earth’s surface and is known as the 
“groundwave.” For present purposes, there are two essen- 
tial points about the groundwave: first, it provides a steady, 
stable, non-fading signal; second, it is limited as to the 
distance it can reach. It involves essentially a local broad- 
casting operation. Signals provided by groundwaves are 
called “primary” service. 


There is another type of radio wave which has distinctive 
characteristics very different from those of the groundwave. 
It does not follow the curvature of the earth but radiates 
upward into the atmosphere. In the daytime, because of 
the sun, it is absorbed by the atmosphere; but at night it 
is reflected off layers high in the atmosphere in mirror-like 
fashion and bounces back to the earth’s surfaces over great 
distances away from the original source of the transmission. 
It is called the “skywave,” and for our purposes there are 
three points to emphasize about it. First, no additional or 
special equipment is used to transmit a skywave; it is gener- 
ated simultaneously with the generation of the groundwave 
and in a sense is a by-product of it. Second, it is capable 
of reaching relatively great distances. Third, it is by nature 
an erratic and uncertain signal which always fades in and 
out and becomes distorted or unintelligible. Skywaves are 
referred to as the “secondary” service. The power of stations 
generally ranges from 1,000 to 50,000 watts, and the reach 
of the station varies with its power. By and large, all 
power does is add distance to the groundwave; thus the 
radius will vary roughly from 60 miles for a 1,000 watt 
transmitter to 160 miles for a 50,000 watt transmitter. 
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Years ago, the Commission confronted the problem of 
supplying radio services to the sparsely populated mountain 
and desert areas of the country. There is no way of accom- 
plishing this by groundwave without government-owned or 
subsidized radio because the population of these areas 
cannot support local stations. The Commission, therefore, 
decided upon a strategy of exploiting the skywave or 
“secondary” service to solve the problem, because the 
skywave could travel the necessury distances. There was no 
way that the Commission could cure the intrinsically erratic 
and fading quality of the skywave signal because these are 
its inherent weaknesses as a result of radio physics. How- 
ever, the Commission could rid the skywave of interference 
from other stations by silencing them at night, thus maxi- 
mizing the utility of certain skywaves. This involved a 
deliberate policy choice to sacrifice the groundwave of the 
silenced stations at night (and thereby sacrifice an addi- 
tional primary service to populated areas) in order to mini- 
mize skywave interference for the stations not silenced at 
night and thereby add skywave service to underpopulated 
regions. In brief, the policy was one of providing an 
“inadvertent public service” to the remote regions from 
stations whose “contribution” was that they were allowed 
to broadcast a skywave at night protected from interfer- 
ence. Because the Commission’s action served to clear 
certain channels of potentially interfering broadcasts at 
night, these designated frequencies became known as “clear 
channels”; and this general policy of exploiting skywaves 
became known as the “clear channel policy.” The policy 
is expressed in Matter of Clear Channel Broadcasting in the 
Standard Broadcast Band, 31 F.C.C. 565 (1961). The areas 
which had no local groundwave service and were served 
only by skywaves at night became known as “‘white areas.” 
The Commission has never expressed any reason for silenc- 
ing at night stations on the clear channel frequencies other 
than to permit the skywave service to flow interference-free 
to the white areas. 
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It should be emphasized that the selection of stations as 
clear channels—that is, the stations to perform the inadvert- 
ent “public service” of providing skywaves to white areas— 
has been essentially a random matter determined largely by 
priority in time in getting licensed on a given frequency. 
Any one of a number of stations would have served as well 
had they been allowed to operate at night and had other 
stations been silenced to protect their skywaves. The 
purpose of the clear channel policy thus has not been to 
create a few strong and paramount facilities on certain 
prime radio frequencies as entities desirable in and of them- 
selves, nor has the purpose been to discipline the industry 
by silencing some stations at night. The purpose, as stated 
by the Commission, is simply to insure unimpaired skywave 
service to “white areas.” 


Since the quality of a radio signal varies with the 
distance it travels, the industry and the Commission have 
devised measures of signal strength. The basic measure is 
the millivolt per meter (mv/m), a notion somewhat analo- 
gous to the concept of voltage used in connection with 
storage batteries and everyday electrical appliances. For 
example, the Commission will not license a city station 
unless it can furnish a signal strength of 25.0 mv/m to the 
principal business district and 5.0 mv/m to city residential 
areas. In the case of skywaves, the measure is combined 
with a percentage figure for the stability of the signal, one 
of whose properties is fading out and easy distortion. By 
engineering convention, the outer limit of a usable signal is 
one with an intensity of 0.5 millivolt per meter received 
50% of the time. This measure is normally written as “0.5 
mv/m-50%.” The 50% means here, for example, that with 
a signal of this quality if a joke is being told in the broad- 
cast, the listener has a fifty-fifty chance of missing the 
punch line because of the fading out or distortion of the 
signal. It is customary to speak of the 0.5 mv/m-50% 
nighttime skywave contour of a given station, meaning the 
point beyond which the station’s skywave no longer pro- 
duces a signal of any broadcast value. 
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While the normal broadcast pattern of a typical non- 
directional station is circular (or shaped like a whole pie) 
radiating out from the transmitter at the center, this can be 
altered by changes in antenna design. The use of direction- 
alized antenna from multiple towers can reduce the whole 
pie into single slices or wedges virtually in any direction 
desired. It serves to concentrate the full radio transmission 
patterns of other stations, e.g., if two adjoining circular 
radiation patterns would overlap thus producing interfer- 
ence, this interference can be eliminated if one pattern is 
reduced from a whole circle to an arc or segment. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,762 
WAIT RADIO, a co-partnership, 
Appellant, 
Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


MIDWEST RADIO-TELEVISION, INC., 
CARTER PUBLICATIONS, INC., 


CLEAR CHANNEL BROADCASTING SERVICE, 
Intervenors. 


ON APPEAL ;}FROM ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


STATEMENT OF THE ISSUE PRESENTED * 


Whether the Commission abused its discretion or vio- 


lated the First Amendment when it held that the appellant’s 


application for authorization to broadcast during nighttime 
hours, which concededly violated important Commission alloca- 
tion rules, failed to set forth adequate grounds for waiver of 


those rules. 
TT i 
* This case was before this Court on prior appeal (Case No. 


21,689) and reported as WAIT Radio v. F,C,C., 135 U.S. App. 
D.C..317, 418 F.2d 1153 (1969). | 


ORS 


COUNTERSTATEMENT OF THE CASE 

This is an appeal taken under Section 402(b) of the 
Communications Act from the Commission’s action of May 6, 1970, 
22 F.C.C. 2d 934 (J.A. 291), denying a request for waiver of 
certain allocation rules and returning as unacceptable for 
filing the standard broadcast application for nighttime opera- 
tion submitted by WAIT Radio, and the Commission's order of 
September 30, 1970, 25 F.C.C. 2d 1016 (J.A. 319), denying 
reconsideration. A counterstatement is necessitated in this 
case by WAIT's incomplete recitation of the facts and what we 
believe to be its misreading of the Commission's decision. 

Appellant WAIT radio is a Class II-D standard (AM) 
broadcast station licensed to operate with 5000 watts power 
on 820 oe in the Chicago area. Since 820 kHz is a Class I-A 
clear channel, only one station, WBAP, Fort Worth, Seen is 
authorized to operate on this channel at night in all of North 
America. 47 CFR 73.25. Accordingly, WAIT possesses a daytime-only 
1/7 KHz, meaning kilohertz, is synonymous with xc/s, kilocycles 
per second. 
2/ The channel was operated at night on a share-time basis by 
WBAP and WFAA, both of Fort Worth/Dallas, but on April 22, 1970, 
the Commission authorized WBAP, licensed to intervenor Carter 
Publications, to operate fulltime on 820 kHz, and WFAA, licensed 


to A. H. Belo Corp., to broadcast fulltime on 570 kHz. (J.A. 
292, n. 6). 


3/ 


authorization. 

WAIT tendered an application with the Commission on 
March 7, 1967, requesting authorization to operate fulltime on 
820 kHz with 10,000 watts power using a directional antenna 
system. Because the application was in violation of Sections 
73.21, 73.24(b) (8), 73.25, and 73.182 of the Commission's 
rules, 47 CFR 73.21, 73.24(b) (3), 73.25, 73.182, WAIT also 
petitioned the Commission to waive these rules (A. 72). | 
Sections 73.21, 73.25, and 73.182 are the Commission's clear 


u/ 
channel rules and technical specifications. Section 


73.24(b) (3) provides that applications for nighttime facilities 


will not be accepted (i) if objectionable interference would 
result to an existing station or (ii) if the proposed opera- 


tion would not provide a first primary service to at least 


37 During daytime hours, only the groundwave signals of AM 
stations are of consequence, because that part of a station's 

signal which is directed upward (the skywave signal) is: 

dissipated and lost. However, at night the skywave signals 

are reflected back to earth by the ionosphere, beyond the useful 
reach of the groundwave signal and often at great distances from 
the originating station. Because of the additional interference 
which this phenomenon causes, the number of stations which can 
operate at night is sharply reduced. In fact, about half of 

the total numberof some 4200, AM stations are daytime-only stations. 
See WBEN, Inc, v. F.C.C., 396 F.2d 601 (2d Cir.), cert. denied, 

393 U.S. 914 (1968); The Goodwill Stations, Inc. v. F,C,C., 

117 U.S. App. D.C. 64, 325 F.2d 637 (1963). 

4/ Sections73.25(a) and 73.182(a) (1) (i) prohibit any "duplication" 
on 820 kHz. This was one of 12 clear channels which were not 
“duplicated” in 1961 in order to preserve the potential for wide- 
spread improvement in skywave service, and to serve vast regions 
of the West with low population density where these skywave signals 
would be the only nighttime broadcast service. Clear Channel 
Broadcasting, 31 F.C.C. 565, 576 (1961), reconsideration denied 

24 Pike & Fischer, R.R. 1595 (1962). 


a fhe 
25 percent of the area or population within the proposed 
interference-free service ee 
WAIT based its waiver request on its allegedly 

unique programming, the contention that objectionable inter- 
ference which would be caused by the proposed operation would 
not occur in any white areas and that applying the rules to 
WAIT, in this instance, constituted regulatory overbreadth 
proscribed by the First Amendment. The Commission found these 
arguments unpersuasive, refused to waive the rules, and accord- 
ingly returned WAIT's application as unacceptable for filing, 
10 F.C.C. 2d 481 (1967) (J.A. 130), reconsideration denied 
11 F.C.C. 2d 547 (1968) (J.A. 184). 

On appeal, this Court, Judge Danaher dissenting, remanded the 
case to the Commission on the grounds that the WAIT application 
was not given reflective consideration or the thard Look" which 
it merited. Accordingly, the Court refrained from ruling on 
substantive contentions at that time. WAIT Radio v. F,C,C., 135 


U.S. App. D.C. 317, 418 F.2d 1153 (1969) (JA. 189). 


a 
S/ Areas without a primary service are called “white” or 
"yunserved”™ areas. . 


= | 


WAIT then petitioned the Commission for specification 


of the issues and for oral presentation. On grounds that WAIT 
itself would be best able to arrive at the arguments which make 
its case exceptional and meritorious of waiver of the tess 
the Commission denied the request for specification of ‘the 
issues, but did allow WAIT to submit new data and scheduled 

the matter for oral argument (J.A, 224-227). Oral argument 

was heard from WAIT and intervenors Carter Publications, Inc. 
(WBAP), Midwest Radio Television, Inc., (licensee of station 
WCCO, Minneapolis, which claims that adjacent channel inter- 
ference would result from the proposed operation), and Clear 


Channel Broadcasting Services (a trade organization of indepen- 
6/ 


dent clear channel licensees). 

WAIT submitted new evidence to support its old claim 
that although its proposal would interfere with reception of 
clear channel WBAP by more than 2 million people in aa SES of 


over 70,000 square miles, there is no “white area” within this 
7/ | 
WBAP-WAIT interference area. See Engineering Statement of 


2 ee a ! 
67 Also included was A. H. Belo Corp., licensee of WFAA, but 

in view of its fulltime assignment to 570 kHz, Belo does not 
intervene here. See supra, n. 2. 

7/ The station also submitted new evidence that no one in the 
interference area listened to WBAP, but this was contested by 
evidence submitted by the other parties. The Commission did not 
base its holding on the contentions of either party on this 
issue since basic allocations decisions are usually made without 
the use of audience ratings. (J.A. 320). 


—Gn— 
Walter F. Kean (J.A. 234). The station reiterated the claims 
that its program format merited a public interest finding in 
favor of the waiver request, that Section 73.24(b) (3) does not 
apply to its proposal, that interference to adjacent channels 
which does not constitute objectionable interference under 
Commission rules should not be considered, and that denial of 
its proposal would constitute “overbreadth” regulation, 

The Commission rejected WAIT*s petition on the grounds 
that the station did not meet its burden of showing that a 
waiver would be in the public interest. The Commission care- 
fully and precisely examined each of WAIT*s contentions and 
found that a waiver in this case would cause interference to 
clear channel WBAP and to adjacent channels WCCO and WGY without 
overriding public interest considerations, that WAITI*s pro- 
gramming was not unique, that no white or "unserved” area would 
be served, and that the proposal would generally undermine 
rather than serve the basic policies underlying the clear channel 
and “white area” rules which the station sought to have waived. 
(J.A. 291-300). 


Specifically, the Commission answered WAIT*s claim 


for waiver of the clear channel rules, 47 CFR 73.21, 73.25, and 


57 = 
73.182, by explaining that WAIT does not attack the rules them- 
selves; that what "the applicant, in effect, is saying,!is that 
although it will not promote our policies, it will also not 
infringe upon them,” (J.A. 294);that this negative argument, 
i.e., failure to hinder a policy, is not sufficient to waive 
important allocations rules; and that even if it were grounds, 


WAIT*s particular proposal would, in fact, undermine rather 


than support the policies behind these rules. Thus, the Com= 


mission explained that (J.A. 294): 


If clear channels are going to be duplicated, ' and 
duplicated according to our rules on a systematic 
and controlled basis, */ then most assuredly the 
public interest will not be served by authorizing 
another nighttime station in Chicago. In fact, in 
so doing, we would be preventing possible eradica- 
tion of "unserved” area in other states. 


%*/ As the Commission concluded in the Clear | 
Channel case, to serve the public interest, | 
a breakdown of the clear channels must be on | 
a carefully controlled basis, one which gives: 
a measure of protection to skywave service on) 
the channel and which assures that new service 
will be located in presently underserved 
areas and not in metropolitan centers already 
receiving a large number of signals. See Section 
73.22(a) which assigns those clear channel fre- 
quencies which have been "broken down" to such 
States as Utah, Wyoming, New Mexico, et al. 


| 


ai 

To this end the Commission noted that a rule making proposal 
submitted by Station WDAE, Ellsworth, Maine, is now pending 
to allow nighttime duplication on 820 kHz. This proposal 
would encompass white areas in over 50 percent of the station's 
interference-free area which also contains over 25 percent of 
the population to be served (J.A. 294-295). A grant of WAIT's 
application would substantially reduce the white area WDAE 
would serve, illustrating the rationale behind the 
Commission's desire for allocation on a controlled basis. 
(J.-A. 295). 

The Commission then addressed itself to the inter- 
ference problem, stating (J.A. 296): 

In addition to the interference caused within 

(WBAP*s] secondary service area, a grant of 

WAIT*s proposal would also cause interference, 

both beyond [WBAP*s] nighttime 0.5 mv/m=-50 percent 

skywave contour, and well within the secondary 

service area of WCCO, a Class I-A station on 

adjacent clear channel 830 kc, and WGY, a Class I-B 

station on adjacent channel 810 kc. 


In answer to WAIT*s argument that only the interference 


caused within WBAP*s 0.5 mv/m--50 percent skywave contour is 


objectionable under the rules, the Commission explained (J.A. 296): 


=O 


When an applicant requests a waiver of the rules, 
which have been promulgated in the public interest, 
all factors become relevant to that interest. 

Almost all new allocations for AM stations will 
cause some interference not recognized as objection- 
able under our rules. This does not mean, however, 
that the Commission considers it desirable to permit 
such interference . It only means that we have 
sacrificed optimum broadeast standards in order to 
serve other aspects of the public interest. This 
has been evidenced in our preference for proposals 
which would be first local outlets or which would 
serve a substantial amount of area which was 
without nighttime primary standard broadcast service. 
In virtually all of these allocations, some inter- 
ference, not objectionable under out rules, yet 
ideally undesirable, is allowed in order to serve 
the public interest. However, the Commission has 
recently refused to waive its rules to accept 
applications for nighttime facilities which would 
not serve 25 percent “unserved" area or population 
or provide other overriding public benefits. 


While recognizing that there is no congestion problem on| 820 kHz 


at this time, the Commission considered the large areas that 


would lose reception of WCCO and WGY, concluding that this "loss 
of service” is not warranted in order to provide Chicago with a 
26th nighttime service ( J.A. 297). 

As to WAIT's claim that it is exempt from Section 
73.24(b) (3) of the rules, the 25 percent “unserved" area or 
population rule, the Commission explained that WAIT is not 


a Class II-A station (the only class exempted) and even if it 


= i) = 

were, it would be subject to the same requirements under 
Section 73.22 (J.A. 297). The Commission then found that WAIT*s 
engineering showing did not justify waiver of the rules. The 
interference which WAIT*s proposal would cause, some of which 


is recognized as “objectionable” under the rules, as well as 


the general degradation of service in the AM band which would 


result from substantial additional nighttime assignments, was 
not justified by a proposal to provide the Chicago area with 
its 26th nighttime broadcast service. 

Moreover, the Commission did not consider WAIT's 
programming as ite Even if it were, the Commission 
explained, programming format alone "is usually not given 
particular consideration in reviewing allocation requests” 
(J.A. 294), and "*. . . greatest weight must be given to the 
enduring allocation characteristics of a proposal rather than 
to the generally transitory programming to be carried out.*” 
(J.A. 300). 

‘/  WAIT'*s proposal in this regard consists of semi-classical 
and Broadway music (J.A. 290). This format is already carried on 


at least four other Chicago area stations at night (J.A. 299, 
n. 26). 


= sbL + 

Finally, the Commission rejected WAIT’s contention 
that a denial of its waiver request constitutes overbreadth 
of regulation in violation of the First Amendment. Because 
rejection of the application was reasonable and consistent 
with the public interest standard of the Communicati ons Act, 
the Commission found that its action was ve .id within the 
meaning of the First Amendment. The Commission discussed this 
contention from the point of view of both tte clear chenne? 
and nighttime allocations policies (J.A. 298-299). Accord- 
ingly, the Commission refused to waive the rules in question 


| 
and returned WAIT's application. 


| 
Interpreting the Commission's decision as primarily 
concerned about future flexibility in allocations, WALT peti- 
tioned for reconsideration, offering to condition the waiver 
upon a future order of the Commission breaking down 820 Kiiz 
as a clear channel. The Commission denied reconsideration 
(J.A. 319), however, pointing out that in addition to its corm 
cern for future allocations, the “unserved" area or population 
rule, 47 GFR 73.24(b) (3), and the interference which would be 


caused to WBAP and adjacent channels were relevant considera— 


tions ixi determining what was in the public interest (J.A. 320- 


321). The Commission noted that WAIT’s arguments regarding 


| 


=e 
Section 73.24(b) (3) were aimed at the wisdom of preserving the 
rule rather than waiving its applicability, and that the proper 
forum for such contentions is in the broad context of a rule 
making proceeding ( J.A. 321). As for conditioning a waiver 
on future allocation avtion on the 820 kHz frequency, the 
Commission found that WAIT not only misconstrued its burden 
before the Commission in obtaining a waiver, but also the 
reasons for the Commission's refusal to waive the rules. As 
the Commission explained (J.A. 322): 


It is not so much the precedential impropriety 

of granting a conditional waiver which is of major 
concern to this Commission; but rather, the almost 
unimaginable consequences of doing so without a 
concomitant showing that such action is in the 
public interest. * * * In our last decision, we 
found that WAIT’s proposal would in no way promote 
the ‘policies underlying our rules, because WAIT*s 
proposed nighttime operation, in addition to 
causing interference to the existing service of 
three stations, would not be unique or serve 
unserved areas or population. We found, therefore, 
that waiver of our rules to permit the addition of 
still another ordinary nighttime service to the 
multiplicity of such services already available 

in the Chicago area would not be in the public 
interest. WAIT's offer to accept a conditional 
grant does not go to these public interest find- 
ings, but only to the narrower reasoning which 

it erroneously ascribes to the Commission. */ 


—— eS 
%7 We note that making a conditional grant to 
permit establishment of a new service which may 
later be withdrawn is not without difficulty. 

As we said in our Second Report and Order (CATV) 
in Docket No. 14895, etc., 2 F.C.C. 2d 725, 782, 
tonce entrenched, it is difficult, if not wholly 
impracticable in the light of the disruption 

[to the public] which would result, to take 
effective action or to attempt to roll back the 
situation .. .” 


- 13 - 


The Commission reaffirmed its position that its alloca- 


tion policies are not overly broad in derogation of the First 
Amendment. Although WAIT's recitation of the overbreadth 
concept in First Amendment analysis was not challenged in the 
ACES the Commission found that when viewed in the concrete 
terms of maintaining a rational system of allocations, free 
speech is not abridged by prohibiting many AM stations from 


operating at night, and WAIT’s circumstances do not warrant 
/ | 
an exception to this policy (J.A. 322-323). | 
| 
| 
| 


9/7 After its statement of the case WAIT has placed a so-called 
"Statement of Agreed Facts" (Br. 6-8). The Commission has 

never entered into any agreement of this sort and this enumera- 
tion is merely a one-sided recapitulation of the points which 

WAIT feels are most favorable to its case. Furthermore, the 

"two other important points" of alleged agreement (Br, 7-8) are not 
that at all. As the record citations provided by WAIT show, 

they were not determinations by the agency but a mere recita- 

tion of WAIT*s contentions. 


-14- 


ARGUMENT 
THE COMMISSION DID NOT ABUSE ITS DISCRETION 
BY HOLDING THAT WAIT RADIO FAILED TO 
ESTABLISH THAT WAIVER OF IMPORTANT ALLOCA- 
TIONS RULES WOULD SERVE THE PUBLIC INTEREST. 

It is well-settled that whether the Commission's rules 
should be waived is a matter in which the agency has broad 
discretion, especially where the controversy concerns the 
Commission's engineering allocations rules. E.g-, 560 Broad- 
cast Corp. v. F,C,C., 135 U.S. App. D.C. 330, 418 F.2d 1166 
(1969); Buckley-Jaeger Broadcasting Corp. v. F.C.C., 130 U.S. 
App. D.C. 90, 94, 397 F.2d 651, 655 (1968); James S. Rivers 
(WJAZ) v. F,C,C., 122 U.S. App. D.C. 29, 31, 351 F.2d 194, 196 
(1965), and cases cited therein. The Commission's discretion 
is, of course, always limited by the First Amendment, which is 
intimately connected to the broadcast media. And the 
Commission must make an affirmative finding that its action 
is consistent with the public interest, convenience or necessity. 
47 U.S.C. 309(e). Cf. Office of Communication of the United 
Church of Christ v. F,C,C,, 123 U.S. App. D.C. 328, 342, 359 


F.2d 994, 1008 (1966). But when an application for 


a broadcast license violates on its face a set of Commission 


S15 5 
rules, it is the applicant’s burden to demonstrate that waiver 
of those rules is in the public aes, As this Court stated 
on the prior appeal in this case, WAIT Radio v. F,C,C.> =a 


135 U.S. App. D.C. at 321, 418 F.2d at 1157 (J.A. 194): 
Presumptions of regularity apply with special 
vigor when a Commission acts in reliance on an 
established and tested agency rule. An 
applicant for waiver faces a high hurdle even 


at the starting gate. | 


Elsewhere, this Court has explained that the Commission 


should not be required "to write, as it were, on a tabula rasa 

in implementing its clear channel decision. It does not have 
| 

to remain oblivious to all that has gone before or ignore its 


own earlier actions and the evidence which justified those 
C., 124 U.S. App. 


actions.” National Broadcasting Co. V- F,C,C.,> 


D.C. 116, 125, 362 F.2a 946, 955 (1966) (footnote omitted). 


I0/ While the First Amendment does apply to broadcasting, 
it must be kept in mind that because yadio is inherently not 
license under the Com- 


municati ree speech. National 
Broadcasting Co. 190, 227 (1943). 
See also Red Lion Broadcasting Co. V- F,C.C., 395 U.S. 367, 
388 (1969). Thus, while the First Amendment is related to 
every broadcast action with which the Commission deals, it 
does not, as WAIT would have it, place the burden on ~ the 
Commission to demonstrate that refusal to waive its own rules 


is in the public interest.” 


Ge 

In remanding the instant case this Court directed 
the Commission to give the merits of WAIT's proposal a “hard 
look” and ", . . state its basis for decision with greater 
care and clarity.” WAIT Radio v. F.C.C., supra, 135 U.S. App. 
D.C. at 320, 418 F.2d at1L56 (J.A. 192). The Commission has 
complied with the Court's directive. The two opinions now 
under review contain a comprehensive analysis and discussion 
of WAIT's proposal and contentions. The “hard look" requested 
by this Court has been given; WAIT'ts proposal has still been 
found wanting. 

WAIT*s proposal directly conflicts with two rather 
basic Commission allocations policies: it does not comply with 
the standards governing applications for nighttime service 
(the objectionable interference and the 25 percent "unserved" 
area or population rules of Section 73.2U(b) (3)), and it 
violates the clear channel rules governing the use of 820 kHz 
(a Class I-A clear channel under Section 73.25). WAIT accepts 
the rules and the fact that its proposal does not comply with 
them, Therefore, in requesting a waiver of these rules, WAIT 


has the burden of demonstrating that a grant of the waivers 


will result in furthering, not undermining, the policies behind 


Sis 
the rules. See WAIT Radio v. F,C.C., supra, 135 U.S. Ar. D.C. 
at 321, 418 F.2d at 1157. WAIT’s argument that its application 
has a public interest presumption going for it because it will 
bring a new service to some people (Br. 10) simply begs the 
question. All applications propose to serve some people, but 
the Commission is charged with the responsibility of allocating 


| 
stations and frequencies on an efficient and equitable basis under 


Section 307(b), and Section 309(e) directs the Commission to 
ll/ 


grant applications only when they are in the public interest. 
In this case WAIT simply did not meet its public interest burden 
of showing that waiver of the above important allocations rules 
is warranted in order to provide Chicago with its 26th nighttime 
service. 

A. WAIT*’s Application Undermines The Policy 

Behind The Commission's Clear Channel Rules. 
WAIT Radio is licensed to operate on 820 kHz. | As 


explained above, this is a clear channel, and only Class I-A 


station WBAP of Fort Worth, Texas, is authorized to operate 


Il/ Contrary to WAIT’s strained interpretation (Br. 10, n. 7), 
Section 309(e) does not establish a presumption that applica- 
tions providing a new service are normally in the public 
interest. That section is procedural rather than substantive, 
and does not purport to modify the requirements of Sections 303 
and 307(b) and the rules promulgated thereunder. | 

| 


| 


Sis & 
on this frequency at night. 47 CER 73.25(a). The clear channel 
policy is part of the overall nighttime allocation pattern 
aimed at maximizing the number of listeners who can benefit 


from skywave service and at the same time providing the 
12/ 


widest possible program choice. 

The Commission adopted the present clear channel 
pattern in 1961, when, after 16 years of study, it chose 13 of 
the then 25 clear frequencies to he "duplicated," i.e., have 


more than one station operate on the channel at night. Clear 


Channel Broadcasting in the Standard Broadcast Band, 31 F.C.c, 


565 (1961), reconsideration denied, 24 Pike & Fischer, R.R. 
1595 (1962), affirmed, The Goodwill Stations, Inc. v. raCeCe, 
117 U.S. App. D.C. 64, 325 F.2a 637 (1963). See also National 
Broadcasting Co. v. F.C.C., 124 U.S. App. D.C. 116, 362 F.2a 


946 (1966). At the same time the Commission refrained from 


i2/ The Commission*s allocations goals have traditionally 
been to provide (a) some service of satisfactory signal strength 
to all areas of the country, (b) as many program choices to 

as many listeners as possible, and (c) service of local origin 
to as many communities as Possible. In 1963 the Commission 
made clear that ahead of all of these goals is the objective 

of preserving existing service areas especially against general 
degradation of service by numerous additional grants which, 
while individually of negligible interference, in the aggregate 
cause congestion in the AM band. See AM Station Assi: nt 
Standards, 25 Pike & Fischer, R.R. 1615, 1626 (1963). 
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action on the other twelve clear channels, thus leaving them 
unduplicated, and deferred action on a proposal to allow 

some clear channels to operate at “super power” of up to 

750 kw. Each frequency being considered was given iridividual 
attention because of the importance of the issue and the 
particular factors pertaining to it. With specific regard 

to the nonduplication of the chamel here in question, 820 kHz, 


the Commission stated, Clear Channel Broadcasting, su ra, 31 
F.C.C, at 576-577: | 


In selecting 640, 820, 1160 and 1200 ke for 
inclusion in this group, we have noted that 
these are the only I-A channels (other than 
1040 and 1120 ke discussed below) serving 
the West; that the West is characterized by | 
vast regions of low population density where | 
skywave signals afford the only nighttime 
broadcast service; that a choice among sky- 
wave signals is not generally available to 

a substantial part of the West; and that 
acceptable locations for assignment of new 
unlimited-time stations on these channels 
would, in general, be limited to eastern 
areas already receiving abundant service. 
Accordingly, at this stage, we preserve the 
potential for improving skywave service which 
these channels afford. 


| 


For these reasons, then, the Commission made the policy 


decision to refrain from duplicating service on 820 kHz. 
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By seeking a waiver WAIT is in fact attempting to alter tHatios 
policy entirely as it affects one of the twelve remaining-GEasw 


channels. WAIT has not sought rule making -to’ duplicate -> 2moe 


92h 


820 kHz and advances no reasons why the policy to maintain: 
820 kHz as a clear channel is served by its application. Yet? 
this question must be answered before the Commission can maké=-$ 
a determination under Sections 307 (b) and 309(e) of the --* “= 
Communications Act as to whether WAIT's' nighttime operation- 

on the channel would serve the public interest. SS em 


In rejecting WAIT's ‘request, the Commission was not 


able to find that WAIT*s proposal justifies breaking down 
£92 


820 kHz. On the contrary, the proposal would, inter alia, 
seriously hamper the Commission in future allocations regarding 
nighttime broadcasting a that Reem ence or in authorizing 
clear channels with “super power” (J.A. 395). “It would also 
interfere with the co-channel signals of clear channel WBAP, and 
adjacent channel stations WCCO, on 830 kHz, and WGY on 810 
kHz (J.A. 296). 

As grounds for a waiver WAIT argues that it would 
not interfere with the 0.5 mv/m--50 percent skywave See 
13/ This is the area which can receive the WBAP signal of 
0.5 mv/m strength for 50 percent of the time. WAIT applies 
this standard, from 47 CFR 73.182(a), even though under the 


rules WBAP is protected from any nighttime interference on 
820 kHz. 47 CFR 73.25(a). 


= zl = 
of WBAP in any area which does not receive at least two other 
nighttime signals, thus the policy behind the clear channel 
rules would not be infringed. The Commission stated that even 
if this were true, the mere failure to hinder a policy does not 
by itself constitute sufficient reason to grant a waiver. 
(J.A. 294). WAIT*s negative argument, however, not only fails 
to serve the objectives of the rules which are to provide at 
least some service of satisfactory strength to all areas of 
the country, but it would also “undercut the Commission’ s 
rules" (J.A. 294). To take away a third or fourth ies 
signal from millions of people (J.A. 294) in order to provide 
Chicago with still another (26th) nighttime broadcast service 


would not meet the rule’s objectives, and WAIT has shown no 


counterbalancing unique factors present in its application. 


| 

WAIT’s only justification, its programming, was not found to 
LY/ 

be unique. Even assuming that WAIT's program format | were 


unique, the Commission does not usually consider such transitory 


| 


14/7 In answer to Commissioner Wells* question at oral argument 
regarding the format of the station, WAII*s managing parter 
replied that it broadcast semi-classical music and Broadway 
tunes. (J.A. 290). The Commission noted that at least! four 
other Chicago stations provide the service area with this 

type of programming at night on FM (J.A. 299, n. 26). 


{ 
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considerations as programming when making permanent allocation 
15/ 
decisions. 
Furthermore, WAIT has not demonstrated that its pro- 


posal would serve the objectives established by the Commission 


in licensing secondary stations on broken-down I-A clear 


channels, In arriving at a policy of duplicating certain clear 


channels, the Commission contemplated a carefully controlled 
basis which would (i) protect skywave service on the channel 


and also (#i) assure that new service would be provided in 


15/ See Mel-Lin, Inc., 22 F.C.C. 2d 165, 18 Pike & Fischer, 
RR, 2d 787 (1970), reconsideration denied, 26 F.C.C. 2d 908 20 
Pike & Fischer, R.R. 2d 767 (1970). See generally, Semrow 
Broadcasting Co., 7 Pike & Fischer, R.R. 2d 645, 652 (1966) 

(Cox, concurring) : 


Once an allocation is made, it is for all practical 
purposes permanent--but programming is fleeting. Under 
the Commission’s policies, the licensee is under a duty 
to ascertain the needs and interests of the area he 
serves and to meet those needs. He is expected to change 
his programming if he finds changing needs and interests. 
Also, a change in ownership may bring a change in 
emphasis, which, while responsive to certain of the needs 
and interests of the area, may be completely different 
from the programming basis upon which an allocation 
change might have been predicated. 


See also Industrial Broadcasting Co. v. F.C,C., D.C. Cir. Case 


No. 23,856, decided December 16, 1970, (English language pro- 
gramming); Cornell University v. United States, 427 F.2d 

680 (2d Cir. 1970), (local public service programs); 560 
Broadcast Corporation v. F,C.C., supra, (local programs) ; 
Buckley-Jaeger Broadcasting Corp. v. F.C,C., supra, (Classical 
music); James S. Rivers v. F.C.C., supra, (Negro-oriented 
programs); Williams v. F,C.C., 120 U.S. App. D.C. 385, 347 
F.2d 479 (1965), (programs oriented towards Indians) . 
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areas presently unserved by primary nighttime signals. 47 CFR 


73.22; Clear Channel Broadcasting, supra, 31 F.C.C, at 575-576; 
The Goodwill Stations, Inc. v. F.C.C., 117 U.S. App. D.C. 64, 
325 F.2d 637 (1963). In this regard the Commission noted 


(J.A. 294, n. 13): 
As the Commission concluded in the Clear Channel 
case, to serve the public interest, a breakdown 
of the clear channels must be on a carefully 
controlled basis, one which gives a measure of| 
protection to skywave service on the channel and 
which assures that new service will be located! 
in presently underserved areas and not in 
metropolitan centers already receiving a large! 
number of signals. See Section 73.22(a) which) 
assigns those clear channel frequencies which | 
have been "broken down™ to such States as Utah} 
Wyoming, New Mexico, et al. 


| 
WAIT*’s proposal violates both the letter and spirit of the clear 
channel rule as well ws not serving the policy behind the clear 
channel breakdowns. On this point the Commission stated that 
"fif] clear channels are going to be duplicated, and duplicated 
according to our rules on a systematic and controlled basis, 
then most assuredly the public interest will not be served by 
authorizing another nighttime station in Chicago” (J.A. 294). 


Indeed, in the clear channel rule making the Commission noted 


that "all too often” proposals to improve the facilities; of 
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Class II stations (such as WAIT*s proposal) involve the addition 
of service “in the areas of concentrated population.” This 
was clearly contrary to the Commission's objectives. 31 F.C.C. 
at 580. Thus, WAIT'’s proposal for Chicago, which would cause 
interference to WBAP and serve no white area, is precisely 
the type of service which not only undermines the clear channel 
policy of the Commission, but fails to serve the allocations 
objectives of the broken-down clear ae 

Furthermore, WAIT*s proposal would also severely affect 
future proposals which might satisfy the Commission'*s objectives. 
For example, WDAE, Ellsworth, Maine, has recently petitioned 
the Commission for rule making to "break down™ 820 kHz and for 
authorization|to broadcast at night. As noted by the Commission, 
WDAE*s proposal is highly efficient, would not cause interfer- 
ence to WBAP, would serve a large percentage of “unserved™ area, 
and generally would appear to meet at least some of the earlier 
objections to duplicating 820 which the Commission expressed 
in 1961. The WAIT proposal, however, would greatly limit 


WDAE*s proposed service area, a substantial segment of which 


would reach "unserved” area, thus diminishing the effectiveness 


of WDAE*s proposal. 


16/ In addition, the interference WAIT*s proposal would cause 
is far in excess of that allowable for a secondary station on a 
broken=-down clear channel. 47 CFR 73.22(d). 
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| 


In sum, WAIT'’s request for waiver of the clear channel 
rule satisfies neither the Commission's objections to duplicat- 
ing service on 820 kHz, as spelled out in its 1961 Report and 


Order, nor the policies which the Commission established in 


choosing which station should be authorized at night once a 


clear channel is broken down. WAITI's proposal would inter- 
fere with the signals of three existing stations, thereby 
destroying a third or fourth service to millions of peonie, 
would serve no area or population presently without primary 
standard broadeast service at night, and would generally 
restrict the Commission’s flexibility in dealing with alloca- 
tions problems in the future. These factors are not outweighed 
by WAIT’s providing a 26th nighttime broadcast service of 
non-unique programming to the Chicago area. The proposal, 
then, violates not only the clear channel rules, but also 

the policies underlying those rules; indeed, it is precisely 


the type of proposal the rules were established to prevent. 
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B.| The WAIT Application Undermines The Policy 


Behind The Commission's "Unserved” Area Or 
Population Rule. 


Section 73.24(b) (3) (ii) of the Commission's rules, 
47 CFR 73.24(b) (3) (ii), provides that an application for a 
new nighttime service shall not be accepted unless it would 
provide a first primary AM service to at least 25 percent 
of the area or population within the station's proposed 
interference-free service area. WAIT*s proposal would pro- 
vide a first primary service to no area or population. The station 
contends that Section 73.24(b) (3) (ii) does not apply to it because 
in the Notice of Proposed Rule Making preceding adoption of this 
rule the Commission stated that it was not considering operation 
on Class I-A channels in that proceeding. AM Station Assignment 
Standards, 25 Pike & Fischer, R.R. 1615, 1631, n. 37 (1963) 
(Br. 15). WAIT then contends that because it is applying for 
authorization on a Class I-A channel, Section 73.24(b) does 
not apply to it. And Section 73.22(b), which also imposes 
a 25 percent first primary service requirement, is not 
applicable, according to WAIT, because it applies only to 


Class II-A stations as defined in Section 73.22(a), and 


820 kHz is not included in this list. (Br. 15). 
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This argument is specious. Under the Commission's 

rules all nighttime applications must now serve white areas 
to the extent of at least 25 percent of the proposed | 
interference-free contour. Section 73.24(b) only exempts 
Class II-A stations from its requirements. See Note to 


Section 73.24(b). Class II-A stations are those unlimited 


time Class II stations which operate on one of the broken- 
down Class I-A channels listed in Section 73.22(a). Since 


820 kHz is not one of the listed broken-down channels, WAIT 
would not be a Class II-A station and thus it is not exempt 
from Section 73.24 (oy Furthermore, even if WAIT 

were a Class II-A station, it would still have 


to meet the same "unserved" area or population requirements 
| 


“ | 
17/ The confusion which stems from the appellant’s syllogism 
exempting itself from an important Commission allocation 
requirement is untangled when we look to the reason why WAIT 
is not a Class II-A station even though it seeks to broadcast 
at night on a clear channel. WAIT has never petitioned for 
rule making to place 820 kHz in the Section 73..22(b) list of 
duplicated clear channels. See Supra, pp. 19-20. Thus, by obtaining 
waiver of the applicable clear channel rules and the "unserved" 
area or population requirement, WAIT would obtain duplication of 
820 kHz without amendment of the rules. placing that chavine? 
in Section 73.22(b). Only by WAIT's procedural maneuvering, 
then, does a station trying to operate at night on a Class I-A 
channel find itself not being a Class II-A station, — 
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under Sections 73.24(i) and 73.22. This is a requirement 
that stations on broken-down channels must also comply 


with. It has been in the rules since 1961. It is obvious 


that the Commission never intended to exempt any class of 


18/ 


station from the “unserved"™ area or population requirement. 
More important, however, is the fact that WAIT*'s 
proposal undermines the policy which underlies both Section 
73.24(b) (3) (ii) and Section 73.22. The first primary service 
requirement, which WAIT does not come close to meeting, has 


evolved from the Commission's former 10 percent rule. 


Ae SS 
18/ It is noteworthy that in amending Section 73.24(b) (3) (41) 
in 1968, the Commission stated (Nighttime Requirements for 
Standard Broadcast Station Assignments, 33 F.R. 4186 (1968)): 


We note . . . that in providing in our 1961 clear 
channel decision for the assignment of Class II-A 
stations on certain Class I-A channels (31 FCC 565), 
we required that they bring a first primary service 
to at least 25 percent of the area or population to 
be served (§73.22(b)). Since there is no logical 
reason why nighttime assignment standards for 

Class II and Class III stations should be more 
restrictive than those governing Class II-A 

station assignments, we are amending §73.24(b) (3) 
to align the former with the latter. 


The exception for Class II-A stations is also removed by 
Section 73.24(i), 47 CFR 73.24(i) (1970). 

19/ The Commission's wide, discretion in dealing with the 

old 10 percent rule has been long recognized by this Court. 
E.g., Williams v. F,C.C., 120 U.S. App. D.C. 385, 347 F.2d 
479 (1965); Sunshine State Broadcasting Company, Inc. (WBRO) 

v. F,C,C.,, 118 U.S. App. D.C. 271, 314 F.2d 276 (1963); 
Sayger v. F,C,C., 114 U.S. App. D.C..112, 312 F.2d 352 (1962); 
Guinan v. F,C,C., 111 U.S. App. D.C. 371, 297 F.2d 782 (1961). 
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Because the AM band had become saturated, and the Commission 
feared that a substantial number of additional nighttime 
grants would cause cumulative interference and actually 


decrease AM reception, it adopted an absolute standard | rather 


than the case to case approach specified by the 10 percent 


rule. AM Station Assignment Standards, 24 F.R. 9492, 2 Pike 
207 | 
& Fischer, R.R. 2d 1650 (1964). 


| 
The Commission found that the need for additional 


local service in areas already receiving primary broadeast 
service did not outweigh the disadvantages of decreased 

reception and additional interference (although not recog- 
nized as objectionable under the rules) resulting £rom| 


numerous additional nighttime assignments. The findings 


that available FM assignments would be more efficient, | and 


that television has replaced radio as the dominant nighttime 
broadcast medium further supported this conclusion. Id., 2 Pike 
& Fischer, R.R. 2d at 1671-1672. Thus an application for a new 
nighttime authorization is not accepted unless at icon 25 

per cent of the area or population within the proposed 
interference-free service area would thereby receive al 


first primary AM service. 


20/ The phenomenon of cumulative interference is simply 
explained. It is an accepted engineering principle that the 
sum total of additional assignments which individually' cause a 
negligible amount of interference is not negligible. 
substantial increase of signals would generally degrade AM 
reception. Thus, in 1963 the Commission stated that preserva- 
tion of existing service would be the main allocation | 


objective. AM Station Assignment Standards, 25 Pike & Fischer, 
R.R. 1615, 1626 (1963). See supra, n.12. | 
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WAIT*s proposed signal typifies the situation about 
which the Commission was concerned in creating the "first 
primary service” requirement. As the Commission explained 
(J.A. 298): 


« » - our basic policy to regulate future 
allocations on the Class I-A channels on a 
controlled basis was adopted primarily because 
of this incremental interference caused by new 
nighttime allocations, Specifically, inter- 
ference in this case would be caused not only 
within the secondary service area of the Class 
I~A facility in Texas, but also far beyond; 
strong signals would also result in vast areas 
where interference would occur should we sub- 
sequently consider additional nighttime 
operations. 


WAIT*s proposal simply adds another signal in the 
Chicago area, which is already served by many local stations 


at night, WAIT has not met the objectives raised by the 
Commission in the 1964 Report and Order, supra, The pro- 


posal would cause interference on two adjacent channels as 
well as on its own frequency, and thus can only be viewed as 


contravening the policies behind the rule in question. See 
21/ 


560 Broadcast Corp. v. F,C,C., supra. 


2l/ In this connection it should also be noted that WAIT's 
Proposal would be highly inefficient in that it would fail to 
serve 30.7 percent of the population and 80.5 percent of the 
area within its 2.5 mv/m normally protected contour, ‘This 
would have been a gross violation of the old less restrictive 
LO percent rule, Supra. The Commission took note of this 
inefficiency which is, of course, a relevant factor (J.A. 295, 
n. 14) 
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The policy behind Section 73.22(b) would be equally 
contravened by a waiver. As the Commission stated in adopting 


| 
the 25 percent first primary service requirement with irespect 


to clear channel duplications, Clear Channel Broadcasting in 


the Standard Broadcast Band, 31 F.C.C, 565, 593 (1961): 
We adopt this minimum criterion because, 
obviously, a proposed operation which would 
not add this much service to present white 
areas would not greatly serve to fulfill our 
objective, and at the same time would, probably, 
if not certainly, block a later operation which 
would be of more value in this connection. 


The WAIT proposal runs directly counter to these considerations. 
It does not fulfill the objective of serving new areas) which 
do not receive primary service, and as noted above, op. 8, 24, 
it would block another, apparently better proposal which 
would satisfy the Hisense 

In addition to the interference caused wathrn WBAP*s 
0.5 mv/m - 50 percent skywave contour, the Commission con- 
sidered the interference caused to WBAP beyond that contour 
and to WCCO and WGY, the stations on the two | 


23/ 
frequencies adjacent to 820 kHz (J.A. 296). WAIT 


urges that this interference, which is not recognized 


as “objectionable” under the Commission's rules, should not 


22/ See discussion, supra, pp. 22-23, where it is pointed 

out that allocation of Class II=-A stations on broken-down 
channels is done on a geographical basis using existence of 
unserved areas as the principal criterion. 

23/ Interference would be caused to the WCCO groundwave 

service in 9200 square miles ina crescent-shaped area north 

of Minneapolis, to the WCCO skywave service in 1500 Square miles 
near Chicago, and to the WGY skywave service in 2600 square 
miles near Chicago (J.A. 264-266, 279-282). 
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be considered. This argument follows WAIT's long arguments 
explaining that the policies behind the rules, not the 
rules themselves, should be paramount. WAIT, however, would 
mechanically apply the “objectionable” interference rules 
where it helps its case. Obviously in ruling on a waiver of 
engineering allocations rules, it is in the public interest 
for the Commission to consider all interference which would 
result even though some is not considered “objectionable” 
under the rules. See Interstate Broadcasting Co. v. CeCe 
116 U.S. App. D.C. 327, 331, 323 F.2d 797, 801 (1963). As 
the Commission explained (J.A. 296): 
When an applicant requests a waiveraf the rules 
which have been promulgated in the public interest, 
all factors become relevant to that interest. 
Almost all new allocations for AM stations will 
cause some interference not recognized as 
objectionable under our rules. This does not 
mean, however, that the Commission considers it 
desirable to permit such interference. 
The Commission went on to hold that the loss of service, in 
order to provide Chicago with its 26th nighttime station, is 


not in the public interest. (J.A. 297). 


Furthermore, WAIT suggests that the policies of the 


first primary service requirement are met since it interferes 
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with WBAP's 0.5 mv/m - 50 percent skywave contour only in 


areas receiving at least two signals. As in the case of the clear 


channel rules, this negative argument does not reach the thrust 
of the "unserved" area or population rules. It is the Commission's 
policy decision that additional nighttime AM Signals are 
undesirable unless substantial new areas would receive a first 
primary service. WAIT*"s proposal would simply take a|thira 
or fourth service away from millions of people (J.A. 234) 
and give Chicago its 26th nighttime broadcast Signal instead. 
If WAIT considers this in the public interest, it is denned, 
questioning the underlying basis for the first prinary service 
rule, a tack which should be pursued in the broad context of 
the rule making process rather than by waiver of the ile. 
Finally, the foregoing discussion shows that the 
Conmission adequately set forth the reasons for denying WAIT*s 
waiver request. As this Court has stated, the Commission 
24/ As stated in connection with the clear channel rules, 


supra, p.21, WAIT's programming proposal is not sufficient 
to justify a waiver of these important allocation rule 
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is not required to dot "i*s" and cross "t*s."” "Courts are 
indulgent toward administrative action to the extent of 


affirming an order where the agency’s path can be 


Tdiscerned* even if the opinion *leaves much to be desired.?” 


WAIT Radio v. F,C,C., supra, 135 U.S. App. D.C. at 320, 418 
F.2d at 1156. Here, no indulgence is needed; despite WAIT's 
apparent misreadings, the Commission’s opinions clearly set 
forth reasonable grounds, any one of which is adequate to 
support denial of WAIT's request. The “hard look” was 


clearly taken. 


C. The Commission Did Not Abuse Its Discretion 


In Finding That A Conditional Waiver Of The 
Rules Would Not Serve The Public Interest. 


WAIT argues that it should be granted at least a 
conditional waiver of Sections 73.21, 73.22, 73.24(b) (3), 
73.25, and 73.182 of the Commission's rules in order that the 
frequency be occupied until the Commission at some future time 
determines that other proposals are more in the public interest. 


WAIT is willing to provide an additional voice now, "a voice 
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25 
that no other station proposes to offer" (Br. 19), ° with the 


promise that it will become silent again if the Commission 
finds a better proposal. This argument fails on several 
levels. | 

First, the Commission cannot grant authority to 
broadeast at night until it makes the affirmative finding 

that the station's operation would serve the public ee 
Cf. Office of Communication of the United Church of Christ Vv. 
F.C.C., 123 U.S. App. D. C. 328, 342, 359 F.2d 994, 1008 (1966) ; 
Borrow v. F,C,C., 109 U.S. App. D.C. 224, 226, 285 F.2d 666, 
668, cert. denied 364 U.S. 892 (1960). As the Commission 


clearly pointed out, it has made no such finding regarding 


| 
WAIT*s proposed operation on 820 kHz at night (J.A. 322). 


To the contrary, the Commission was not only concerned, with 
25/ If WAIT means by this statement that no other station pro- 
poses to offer a voice on 820 kHz at night, it is simply 
inaccurate. As the Commission pointed out in its decision 
denying the waiver request, WDAE, Ellsworth, Maine, has peti- 
tioned for rule making to break down the Frequency and’ to 
authorize it to operate at night. Supra, p.8 (J.A. 294~295) 
If it means that no other station proposes to provide Chicago 
with semi-classics and Broadway show tunes at night (J.A. 290), 
the Commission found that four stations already provide this 
type of format, that WAIT’s- programming was not unique, and 
that at any rate, programming is not usually considered in 
allocations decisions. 
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future flexibility in its allocations functions, but it also 
found that WAIT*s proposal would cause interference to three 
existing stations, that it would serve no “unserved" area, 
and that WAIT*s programming was not unique. Under these 
circumstances, the public interest would not be served by 
adding WAIT as another nighttime station in Chicago, even 
on a temporary basis. Thus the Commission concluded 
(J.A. 322): 

It is not so much the precedential impropriety 

of granting a conditional waiver which is of 

major concern to this Commission, but rather, 

the almost unimaginable consequences of doing 

so without a concomitant showing that such 

action is in the public interest. 

Second, there is the practical problem of removing 
from the air a station which, under its conditional grant, has 
gained an audience in its service area. As the Commission 
pointed out, the disruption and complication, including lengthy 
hearings, attendant to rolling back the situation would most 
certainly tie the hands of the Commission in this area (J.A. 
322). See Second Report and Order (CATV), Docket No. 14895, 


2 F.C.C. 2d 725, 782 (1966). WAIT*s offer to broadcast at 


night via "conditional waiver,” then, settles none of the 
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problems and objections which the Commission had in refusing 
to grant the waivers in the first place, but only raises new 
ones. : 
Third, the “conditional” waiver is still a waiver 
of the clear channel rules, and specifically, would amount to 
de facto breaking down of 820 kHz. By granting even a con- 
ditional waiver, the Commission would not be affording |in- 
terested parties and the general public the broad context of 
a rule making proceeding where the issue of whether or not to 


break down the channel would be addressed, as well as the very 


pertinent questions of who should obtain the authorization 


and where it should be located, whether on a temporary or 
permanent basis. Thus, it would appear that if the Commission 
decides to break down the channel in question, it should authorize 
a station which could substantially comply with the policies of 
the duplication rules (Section 73.22), rather than one which 
completely contravenes them. Thus there is no valid basis on 
which to grant WAIT*s request now and then to hold a rule making 
proceeding to see if WAIT or someone else should be on the air 
at night. And we return once again to the fact that WAIT? s 
proposal does not serve the public interest, even on a con- 
ditional basis, since it "not only fails to serve tunserved? 
areas but a grant of its proposal would remove service from 

| 


the interference area and add a service to the populated 


Chicago metropolitan area.” (J.A. 294). 
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II, (REFUSAL TO GRANT WAIT*S WAIVER REQUEST 
IS NOT AN ABRIDGMENT OF THE FIRST AMEND- 


MENT RIGHTS OF WAIT OR ITS LISTENERS. 

WAIT argues that the Commission’*s refusal to waive 
its allocation rules constitutes overly broad regulation in 
derogation of ‘the First Amendment rights of the station and 
its listeners. WAIT does not challenge the rules themselves, 
but rather makes the argument that failure to waive 
these valid rules in this instance constitutes an overly 
broad restriction on the station and its listeners. The 
appellant*s contention, however, is inaccurate and insubstan- 
tial. 

WAIT's argument is inaccurate in its assumption 
that it "has already demonstrated that application of FCC 
rules to prohibit its proposed operation cannot be justified 
as an attempt'to preserve orderly communication.” (Br. 21). 
This conclusion is based on two points: (1) that WAIT's 
proposal will'not disrupt any signal in any white area (Br. 21), 
and (2) that objectionable interference occurs only in areas 


also served by other signals (Br. 22). As explained in the 


preceding section, and as the Commission carefully pointed 


out in its decisions, these points do not support WAIT's general 
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conclusion. WAIT either misinterprets the underlying policies of 
the clear channel and “unserved" area or population rules, or 
disagrees with them. If the latter is true, WAIT’s remedy is 
to petition for rule making to change the rules. If the 


former is the case, WAIT's argument is insubstantial. And by 


basing its First Amendment claim on the above assumption, 

WAIT is merely stating in other terms its earlier argument 
that the Commission has not validly exercised its discretion 
under the Communications Act of 1934. This, of course, is 
insufficient as a separate and distinct First Amendment 
argument. As WAIT readily admits, “valid exercise of the 
powers conferred by the Communications Act is not a violation 
of the First Amendment.” (Br. 21). National Broadcasting Co. 
v. United States, 319 U.S. 190, 227 (1943). See also Red Lion 


Broadcasting Co. v. F,C,C., 395 U.S. 367, 388 (1969); Carter 


Mountain Transmission Corp. v. F,C,C., 116 U.S. App. D.C. 93, 
| 
98, 321 F.2d 359, 364, cert. denied, 375 U.S. 951 (1963); 


WBEN, Inc. v. F,C,C., supra; Lafayette Radio Electronics Cor 
v. United States, 345 F.2d 278 (2d Cir. 1965). 


The Commission was careful to outline the nexus 


between its allocations policies and the First Amendment 
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in its order denying reconsideration, 25 F.C.C. 2d 1016, 1019 
(1970) (J.A. 322-323): 


WAIT seeks to invoke the overbreadth principle 
of First Amendment cases contending that "free 
speech cannot be silenced merely because it fails 
to support a Commission policy.” Although this 
contention is difficult to fault in the abstract, 
it falls far short of reality when viewed in the 
conerete. The goal of the Commission's allocation 
policy through the years has been to permit the 
maximum efficient use of spectrum space consonant 
with sound engineering standards, and thus foster 
rather than impede the exercise of free speech. 
While maintaining a rational ststem of allocations, 
we have managed as a result to assign 4,300 stations - 
or approximately 40 percent of the entire world's 
standard broadcast stations - within a 107 channel 
band. In order to sanction the operation of this 
many stations, it was necessary to prohibit about 
2,000 of these facilities on a controlled basis 
from operating at night. To do otherwise would 
have inevitably resulted in fewer usable signals 
reaching the listening public because of the 
intolerable demands which would have been placed 
on the already critically congested nighttime 
band. We believe that this employment of con- 
trolled frequency allocation viewed realistically 
can hardly be equated with restraints upon free 
speech. For as long as there are substantially 
more individuals who want to broadcast than there 
are frequencies to allocate, "it is idle to posit 
an unbridgeable First Amendment right to broadcast 
comparable to the right of every individual to 
speak, write, or publish.” Red Lion Broadcasting 
Co., Inc., et al. v. F.C,C,., 395 U.S. 367, 399 
(1969). 


The Commission simply applied its allocations policies, 
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which underlie the rules in question, to the facts and justifica- 


tions contained in WAIT's request. As the Commission explained, 


22 F.C.C. 2d at 940-941 (J.A. 298-299): | 


Our basic policy to regulate future alloca- 
tions on the Class I-A channels on a controlled 
basis was adopted primarily because of . . .| 
incremental interference caused by new nighttime 
allocations. Specifically, interference in this 
case would be caused not only within the secondary 
service area of the Class I-A facility in Texas, 
but also far beyond; strong signals would also 
result in vast areas where interference would 
occur should we subsequently consider additional 
nighttime operations. *** Finally, the requirements 
of Section 73.24(b) (3) do not constitute an — 
abridgement of free speech or waste of a communica— 
tion resource, but rather, maintain, in the public 
interest, an intelligent plan of conservation. Our 
intention to "freeze" specific clear channels in 
order to preserve for future allocation those 
proposals which will serve the public in areas 
that are without primary standard broadcast | 
service is clearly not an “overbreadth” of | 
statutory regulation. The example of what effect 
a grant of WAIT’*s proposal would have on the! 
efficiency of the Maineproposal, ... (supra, p.8 J 
should it be granted, clearly illustrates the 
wisdom of applying strict rules today in order to 
serve the public interest tomorrow. A grant) of 
this proposal in an area that is replete with 
aural broadcast service is not in that interest. 


Thus the Commission went beyond mere recitation of 


the National Broadcasting Co. case, supra, in treating WAITI’s 


First Amendment claim. The Commission thoroughly considered 


et em 
the appellant*s contention of overbreadth of regulation here, 
but found it inapplicable to WAIT's. claim. 

Furthermore, WAIT's suggestion that the Commission 
does not understand the place of waivers in the administrative 
process demonstrates its narrow view of this case. The 
Commission receives many requests to authorize daytime only 
stations for fulltime operation. Where unique circumstances exist, 
the Commission will waive even its important “unserved”™ area or 
population rule, 47 CFR 73.24(b) (3). Capitol Broadcasting Corp. (WKEN), 
6 F.C.C. 24 446 (1967). The complete nondistinction of the 
present case, however, as well as direct contravention of the 
policies behind the rules in question, places WAIT's claim for waiver 
far below the standard of equitable justification necessary for fa- 
vorable consideration. The Commission has a legitimate -concern for 
the saturation of the AM band, the preservation of existing 
service, the need to Limit additionalnighttime signals because 
of cumulative interference, the aim of reaching ™unserved" 
areas by new grants, and the integrity of the clear channel 
policy to justify denial of waivers except in the most extra- 


ordinary cases, While it is possible that failure to waive the rules 


in a truly unique case such’as WKEN, supra, may constitute 


"overbreadth" of regulation, WAIT's proposal is clearly not 


in this class. 
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CONCLUSION 


For the foregoing reasons, the Commission’s orders 
should be affirmed. | 


Respectfully submitted, 


RICHARD E. WILEY, 
General Counsel, 
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JOINT BRIEF OF INTERVENORS 


STATEMENT OF THE ISSUE PRESENTED 
The issue presented by the instant appeal is properly set fort on page 1 
of Appellee’s brief.! 


1 This case was before this Court on a prior appeal (Case No. 21,689) ani reported as 
WAIT Radio v. F.C.C,, 135 U.S. App. D.C. 317, 418 F. 2d 1153 (1969). 


THE INTERVENORS HEREIN 


Intervenor Carter Publications, Inc. is the licensee of clear channel stand- 
ard broadcast (AM) station WBAP, Fort Worth, Texas, which operates fulltime 
with a power of 50 kw on the Class I-A frequency 820 kc. Pursuant to the 
Rules and Regulations of the Federal Communications Commission (47 CFR 
§ 73.25), WBAP is the only station permitted to operate at night on the fre- 
quency 820 kc. 


Intervenor Midwest Radio-Television, Inc. is the licensee of clear channel 
standard broadcast (AM) Station WCCO, Minneapolis, Minnesota, which oper- 
ates fulltime with power of 50 kw on the Class I-A frequency 830 kc, one 
channel removed from the frequency 820 kc. 


By its proposed 10 kw fulltime operation with a directional antenna at 
night, WAIT will cause co-channel and adjacent channel electrical interference 
to WBAP and ito WCCO respectively, in certain portions of the United States 
presently served by these stations. Consequently, a reversal or modification 
of the Commission’s Orders (J.A. 291, 319) under review herein, would ad- 
versely affect and seriously aggrieve both WBAP and WCCO. 


Intervenor Clear Channel Broadcasting Service (CCBS) is an organization 
of Class I-A clear channel stations whose primary purpose is the improvement 
of radio service to the entire nation through more efficient use of the Class 
I-A clear channels allocated to the United States. WBAP is a member of 
this organization. Among other things, CCBS believes that it is in the public 


interest to preserve the unduplicated status of Class I-A clear channels by 


not allowing more than one station to use such channels at night. WAIT’s 
proposal to operate nighttime on the frequency 820 kc would conflict with 
this policy, and, therefore, CCBS would be adversely affected thereby. 


Intervenors adopt Appellee’s Counterstatement of the Case, but wish to 


COUNTERSTATEMENT OF THE CASE 


emphasize that a careful reading of that Counterstatement is especially im- 
portant because of the numerous misstatements and omissions in WAIT’s 
brief. Specifically, WAIT has misstated the salient facts upon which the 
Commission’s Orders herein were predicated. Furthermore, WAIT’s brief in- 
cludes a so-called “Statement of Agreed Facts’’ listing seven points upon 
which it alleges the parties herein have agreed (Br. pp. 6-8). Contrary to 
this assertion, however, neither the Commission nor Intervenors ‘have ever 
“agree[d] on the validity of these facts.” (Br. p. 7). Indeed, many of 
WAIT’S “seven points” are nothing more than its own version of those 
points which it believes are most favorable to its appeal. Many’ of these 
points, however, have been decided against WAIT and are now being argued 
on appeal. 


! 
Likewise, WAIT claims that there are “two other important points” upon 

which it and the Commission have agreed. (Br. pp. 7-8). But again, this is 

not so. In fact, WAIT’s “two other important points” are nothing more than 


a recitation by the Commission of certain contentions made by WAIT. The 


record citations furnished by WAIT clearly reflect this fact. 


I, 
THE WAIT PROPOSAL: AN OVERVIEW 


WAIT summarizes its argument as follows: 

“The issue in the case is simple, once all the technical! verbi- 
age is cleared away. WAIT Radio stands ready and able/to 
supply a new radio voice to over 4,400,000 people in the 
Chicago area. This additional service can be supplied without 
taking radio service from anyone else.” (Brief, p. 24) | 


But what WAIT asks this Court to ignore as “technical verbiage” repre- 


sents: 


—A loss of service to all people residing within a 73,054 square mile area 
inside the 0.5 mv/m 50% nighttime skywave contour of station WBAP (J.A. 
278), an area encompassing more than 2,165,000 people.? (J.A. 66) 


—A loss of service to all people residing within a 926,664 square mile 
area outside the 0.5 mv/m 50% skywave contour of station WBAP. (J.A. 278) 


—A loss of service to all people residing within a 1,554 square mile area 
inside the 0.5 mv/m 50% skywave contour of station WCCO, Minneapolis, 
Minnesota. (J.A. 282) 


—A loss of service to all people residing within a 9,264 square mile area 
inside the 0.1 mv/m groundwave contour of station WCCO. (J.A. 282) 


—A loss of service to all people residing within a 2,662 square mile area 
inside the 0.5 mv/m skywave contour of station WGY, Schenectady, New York. 
(J.A. 282) 


The WAIT proposal also represents: 


—A violation of Sections 73.25(a) and 73.182(a)(1)(i), of the Commission’s 
Rules, 47 CFR) § 73.25(a) and § 73.182(a)(1)(i), which prohibit additional 
nighttime stations on clear channel frequencies, including 820 kc, the WBAP 
frequency. (J.A. 292) 


2 an AM station transmits both groundwave and skywave signals. Primary service is 
provided by a station’s groundwave signal and secondary service is provided by a station’s 
skywave signal, which signal is less constant in intensity than a groundwave signal. The 
normal nighttime service area of WBAP is defined under the Commission’s Rules as the 
area where a signal strength of 0.5 mv/m is present 50% of the time. A signal of some 
lesser strength is also present during other times as well, and as long as interference is not 
created by other stations operating on the same or adjacent frequencies, that signal will be 
of receivable quality. See AM Station Assignment Standards, 2 Pike & Fischer RR 2d 
1658, 1663 (1964). Therefore, contrary to WAIT’s assertion (Brief, Technical Appendix, 
A-3), the fact that an 0.5 mv/m signal may be present only 50% of the time does not 
mean that “if a joke is being told in the broadcast, the listener has a fifty-fifty chance of 
missing the punch line because of the fading out or distortion of the signal.” It means 
that because of fading or distortion, the punch line may be slightly more difficult to hear. 


—A violation of Section 73.24(b) of the Commission’s Rules, 47 CFR $73.24 
(b), which prohibits new nighttime stations which would cause objectionable in- 
| 
terference to any station on any frequency and which would not serve 25% 


of an area or population without any primary broadcast service. | (J.A. 320) 


WAIT would have the Commission overlook the foregoing substantial 


violations of its rules and allocation policies to provide: 
—The 26th nighttime radio station in the Chicago area. (J “A. 322) 


—The 5th Chicago station to offer a semi-classical and broadway music 
format. (J.A. 299) 


—An antenna system so highly restricted that the station would not 
| 
serve the entire city of Chicago. (J.A. 130) 


It is against this background that the Commission’s further “hard look” 
at the WAIT proposal must be viewed. 


Il. 


THE COMMISSION’S CLEAR CHANNEL POLICY PROPERLY 
BARS A GRANT OF THE WAIT APPLICATION 


In its Report and Order on Clear Channel Broadcasting in the Standard 
Broadcast Band, 31 FCC 565 (1961), reconsideration denied, 24 Pike & 
Fischer, RR 1595 (1962), aff'd sub nom., The Goodwill Stations, Inc. v. FCC, 
117 U.S. App. D.C. 64, 325 F. 2d 637 (1963), the Commission resolved a 
lengthy proceeding involving the clear channel frequencies. The Commission 
concluded that while there was a need for additional nighttime stations 
located in remote areas without primary AM radio service, there was also a 
vital need for the continued wide-area service provided by clear channel sta- 
tions. To reconcile these dual and potentially conflicting needs, the Commis- 


sion decided to “break down” half the clear channel frequencies land to 


preserve the remainder for continued use by only one station operating at 


night on each frequency.* 


The Commission then preceeded to study each of the 25 clear channel 
frequencies to determine which would be most suitable for nighttime dupli- 
cation by a station which would serve the “important and immediate objec- 
tive of providing nighttime primary service to white areas” (31 FCC at 577) 
and which others would be most suitable for continuation as a clear channel 
frequency serving wider areas of the country. After careful evaluation, 
spelled out in its Report and Order, the Commission decided that 820 ke 


was one of the 12 frequencies that should remain unduplicated. 


In the pleadings filed with the Commission in support of its application, 
WAIT was careful to disclaim any intention of attacking the Commission’s 
clear channel policy. Rather, WAIT repeatedly argued that those policies are 
inapplicable since the WAIT proposal would cause no interference to WBAP in 
any “white areas” within the WBAP 0.5 mv/m contour which, WAIT claims, 
delineates the extent of the WBAP service area. It is, however, no answer to 
multiple violations of the Commission’s Rules and policies to say that the WAIT 
proposal would not result in loss of “white area” service; for the WAIT pro- 
posal would not! result in any gain in “white area” service. The WAIT pro- 
posal therefore conflicts with one of the basic tenets of the Commission’s 
clear channel policy as enumerated in the 1961 Report and Order. As the 
Commission stated, “ . . . we will not consider any application for a new un- 
limited-time station on one of the Class 1-A channels unless it meets a speci- 
fied minimum ctiterion* for new primary service to white areas.” (31 FCC at 
579). 


3 In its Report and Order, the Commission noted that the preservation of half the clear 
channel frequencies would afford the Commission flexibility to reconsider its clear channel 
policy in the light of future developments, such as possibly authorizing an increase in the 
maximum power of the clear channels. (31 FCC at 577). 


4 This criterion was 25% new primary service to white areas. See 47 CFR § 73.24(b). 


7 if 
In claiming that it would not violate the policy behind the clear channel 
rules since “... there is no ‘white area’ within the (WBAP) protected con- 
tour which would receive interference from WAIT’s operation” (Brief p. 14)5 
WAIT, therefore, misses the point; for it overlooks the fact that the Commis- 


sion broke down 13 clear channel frequencies in 1961 in order to accommo- 


date new stations that would, themselves, serve substantial “white areas.” 


Thus, it is the Commission’s policy to maximize service to underserved areas 
both through clear channel stations and through other nighttime stations op- 
erating on clear channel frequencies. In both instances, service to “white 


areas” is the primary consideration. WAIT, through its proposal of a 26th 
: 5 “ ~All 
nighttime service to the Chicago area, but with no service to any white area, would 


do nothing to further this basic Commission policy. Hence, it has no grounds 
for requesting a waiver of the Rules barring its application. 


Moreover, even where the Commission in its 1961 Report and Order pro- 


| 6 


vided for duplication on certain clear channels (to provide greater) “white area” 


service), it also required that such duplicated clear channel stations “be pro- 
tected to their 0.5 mv/m, 50% skywave field strength contour.” (1 FCC at 
581-2). WAIT, while not providing any new primary “white area” service, would 
cause significant interference to the WBAP signal within the 0.5 my/m contour 


of that station. 


Contrary to the “slight” interference characterized by WAIT (Br. p. 7), 


the interference would involve 2,165,000 people residing within an area in ex- 
cess of 73,000 square miles (compared to the 398 square miles proposed to 


~ be served by WAIT). Significantly, such interference i ly a substitu- 
tion of WAIT’s signal for that_of it is a net loss of service, 
since the two signals would be mutually destructive in an area encompassing five 


5 WAIT claims that this is a point on which “The parties agree . . .” (Brief,'p. 14). Inter- 
venors do not agree. As the Commission pointed out in footnote 7(a) of its May 11, 1970 

Memorandum Opinion and Order (J.A. 292), the entire area receiving signals beyond the 0.5 
mv/m 50% contour is also “protected.” 


states. Such a vast loss of service with no offsetting gain in service to white 
Estates i_vast loss Ol S€rvl LIS _£ain 


area goes directly against the grain of the Commission’s allocation policy. 


Furthermore, the WAIT proposal would result in a loss of WBAP’s serv- 
ice to a large area beyond WBAP’s 0.5 mv/m skywave contour, which area is 
without primary nighttime service from any station. And this interference, 
too, must be considered in determining whether duplication of 820 kc at 


night is warranted. 


Indeed, in its 1961 Report and Order, the Commission carefully considered 
the loss of service beyond the 0.5 mv/m skywave contour that would result 
from the operation of new stations on the duplicated clear channel frequen- 
cies, and finally ‘concluded that such loss was “acceptable in view of the addi- 
tional services which are thereby made possible from new stations in under- 
served areas.” (31 FCC at 575) But WAIT proposes no new service to under- 
served areas, and there is, therefore, no basis for the elimination of service 
beyond WBAP’s'0.5 mv/m skywave contour that will result from a grant of the 
WAIT application.” 


I. 


THE COMMISSION PROPERLY CONSIDERED ADJACENT 
CHANNEL INTERFERENCE TO WCCO AND WGY 


The Commission found that WAIT’s proposed nighttime operation would 


also cause substantial adjacent channel interference to the skywave service 


6 The proposed operation of WAIT would involve interference to the reception of sec- 
ondary service of WBAP in the northwestern portion of the United States in an area 
which receives the least amount of radio service. Much of the area which would receive 
such interference (e.g., South Dakota, North Dakota, and Montana) is without primary 
nighttime service. (J.A. 90). 


7 Thus, WAIT’s ‘contention that its proposal “would result in absolutely no objectionable 
interference with WBAP’s clear channel signal in any white area” (Brief, p. 13) is incor- 
rect. 


areas of WCCO (830 kc) and WGY, Schenectady, New York, a clear channel 
station operating on the frequency 810 kc (J.A. 296-97, 320-21). It would 


also cause interference within WCCO’s groundwave 0.1 mv/m service area (J. 
| 


A. 265, 279). 
| 


In particular, WAIT’s proposal would result in a loss of WCCO's and 


WGY’s skywave service in a 1,554 and 2,662 square mile area, respectively.® (J.A. 
264-66, 279-82). Whatever the definition of such interference under the 
Commission’s rules, the plain fact is that it is objectionable since persons re- 


siding in the foregoing areas will lose existing service from WCCO and wGy? 


| 
Notwithstanding the foregoing, WAIT argues that the large deprivation of 


service which its proposal will cause to the areas and populations served by 
WCCO and WGY should not be considered by the Commission herein because 
such interference is not deemed “objectionable” under the Commission’s 
Rules (See 47 CFR § 73.37(a) and § 73.182(a)(1)). Thus, WAIT contends 
that the onus should be placed upon the Commission or Intervenors to show 
special circumstances warranting the Commission’s consideration of such inter- 


ference. Significantly, WAIT cites no authority for this latter contention. 


While WAIT obviously would prefer the Commission to ignore the sub- 
stantial interference caused by its proposal to portions of WCCO’s and WGY’s 
service areas, the Commission’s consideration thereof was not only entirely 
proper, but indeed was required. In several prior AM allocation cases, this Court 


has consistently rejected the same contention now advanced by WAIT — that it was 


8 Additionally, WAIT’s nighttime proposal would cause interference to WCCO’s 0.1 mv/m 
groundwave service in 9,264 square miles north, northeast and east of Minneapolis, Minnesota, 
WCCO’s city of license (J.A. 265, 279, 282). | 

9 Attempting to mitigate the adverse consequences of its proposal, WAIT contends that its 
proposal will cause only “some interference” to WCCO and WGY (Br. p. 7). Any review of 
the record below, however, clearly shows that WAIT’s proposal actually will cause substantial 
interference to these stations (J.A. 264-66, 279-82). 
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improper or unreasonable for the Commission to take into account interfer- 


ence which is not recognized as “objectionable” under its Rules. Wright and 
Maltz, Inc., v. F.C.C., Case No. 18,222, decided March 24, 1964, reported 
unofficially at 2 Pike & Fischer, RR 2d 2056; WEOK Broadcasting Corp. v. 
FE.C.C., Case No. 19,220, decided September 8, 1965, reported unofficially at 
6 Pike & Fischer RR 2d 2044; KXA, Inc. v. F.C.C., Case No. 20,527, decided 
June 30, 1967, unreported. WAIT’s contention in this regard should also be 


similarly rejected. 


Clearly, in ruling upon a request for waiver of fundamental technical al- 
location rules, as here, the public interest requires the Commission to evaluate 
all cognizable interference caused by a particular proposal to existing stations, 
although such interference may not be deemed ‘‘objectionable” under the 
Commission’s Rules. See Interstate Broadcasting Co., Inc. v. F.C.C, 116 US. 
App. D.C. 327; 323 F. 2d 797 (1963); see also 560 Broadcast Corporation y. 
F.C.C,, 135 U.S. App. D.C. 330, 418 F. 2d 1166 (1969). In short, “[dJepri- 
vation of a recognized but unprotected signal is a valid consideration in reach- 
ing a conclusion on the question of the public interest.” (J.A. 297). 


As the Commission explained (J.A. 295): 


“When an applicant requests a waiver of the rules which have 
been promulgated in the public interest, all factors become rel- 
evant to that interest. Almost all new allocations for AM sta- 
tions will cause some interference not recognized as objection- 
able under our rules. This does not mean, however, that the 
Commission considers it desirable to permit such interference. 

It only means that we have sacrificed optimum broadcast 
standards in order to serve other aspects of the public interests.” 


The Commission then found that if WAIT’s proposal was granted, “. . . 
a large area would lose reception of WCCO and WGY signals where they 
are not protected from interference under our rules.” (J.A. 297). According- 
ly, the Commission concluded that this loss of service, in order to provide the 
Chicago, Illinois area with a 26th nighttime radio station, “. . . simply is not 
in the public interest.” (J.A. 297) 
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There are sound reasons for the Commission’s consideration of the inter- 
ference to WCCO and WGY. For such interference will result not only in a 
degradation of AM broadcast service on WCCO’s and WGY’s frequencies, but 
also, will contribute to an over-all deterioration of AM broadcast service 


throughout the country, a fact which has been established for many years. 

See In the Matter of Amendment of Section I of the Standards of Good 
Engineering Practice Concerning Standard Broadcast Stations, 10 Pike & Fischer, 
RR 1595 (1954); AM Station Assignment Standards, 24 F.R. 9492, 2 Pike & 
Fischer, RR 2d 1658 (1964). | 


Specifically, in 1963 and 1964 when the Commission conducted exten- 
sive rulemaking proceedings on AM allocation policies and technical standards, 
it stated that preservation of existing AM radio service would be its main allo- 
cation objective. AM Station Assignment Standards, 25 Pike & Fischer, RR 
1615, 1626 (1963). To this end, the Commission found that not only 
would new nighttime stations have very highly restricted service areas due to 
interference, but also, that such stations would interfere with the service of 
other stations, including areas where no interference was readily discernible 
since “all stations, particularly during nighttime hours, cause and receive some 
degree of interference, some percentage of the time which is unrecognized by 
definitions in the Rules.”” (Emphasis added). AM Station Assignment Stand- 
ards, 2 Pike & Fischer, RR at 1665. In this connection, the Commission 


pointed out that each new signal added on a particular channel increases the 
probability of interference at a location, regardless of whether or not “objec- 
tionable interference” is recognized under the rules; and, the aggregate or 
cumulative effect of interference caused by grants such as WAIT’s is| not 
negligible. AM Station Assignment Standards, 25 Pike & Fischer, RR at 1626. 
On the contrary, a general over-all degradation of the AM spectrum results. 
Ibid. | 


In sum, WAIT’s argument that some special showing must be made to 
warrant the Commission’s consideration of interference to WCCO and WGY is 
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wholly without merit. It also displays a fundamental misconception on 


WAIT’s part of the “high hurdle” it must overcome to justify a grant of its 
waiver request. WAIT Radio v. F.C.C., 135 U.S. App. D.C. at 321, 418 F. 
24 at 1157. It is WAIT, not WCCO or WGY which is seeking a waiver of 
the Commission’s Rules. Thus, it is WAIT’s responsibility, and WAIT’s 
alone, “to plead with particularity the facts and circumstances which warrant 
such action.” |Rio Grande Family Radio Fellowship, Inc. v. Federal Commu- 
nications Commission, 132 U.S. App. D.C. 128, 130, 406 F. 2d 664, 666 
(1968), and to establish why a waiver of established Commission policies and 
tested rules is consonant with the paramount public interest. WAJT Radio 

y. FCC, supra. This however, WAIT has failed to do. 
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CONCLUSION 


For the foregoing reasons, the Commission’s Orders under review herein 


should be affirmed. 
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APPELLANT’S REPLY BRIEF 


I. 


THE SO-CALLED “25% WHITE AREA” RULE CANNOT VALIDLY 
BE APPLIED TO DENY THIS APPLICATION 


The Commission and Intervenors contend that WAIT’s 
Waiver Application must be denied since the proposal would 
not provide the first nighttime primary service to any 
“white area” (Applee. Br. 26-33; Int. Br. 5-8).1 WAIT 


1 Abbreviations are as follows: “Applee. Br.” — Brief for Appellee; 
“Int. Br.” — Joint Brief for Intervenors; — “Br.” — Brief for 


Appellant; “App.” — Joint Appendix. 
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adheres to its position that the rules embodying this require- 
ment do not apply to this application. (Br. 14-15). How- 
ever, if those rules do apply, the Commission’s refusal to 
waive them in this case amounts to an overbreadth of 
regularion. 


As WAIT has shown, the purpose of the Communications 
Act of 1934, viewed in light of the First Amendment, is to 
maximize the number and variety of radio signals available 
to the listening public. In general the Commission’s 
engineering rules were designed to further this policy by 
preventing unnecessary and excessive radio interference. 
The Commission and the Intervenors apparently contend in 
this case that there is a separate and distinct policy requiring 
that proposals for new nighttime radio service must provide 
a first primary service to some “white areas,” regardless of 
any interference considerations. The opposing briefs imply 
that even if WAIT’s proposed operations were to cause 
absolutely no interference to other stations, the proposal 
should still be denied because it does not provide new 
service to any “white area.”” In short, the Commission and 
the Intervenors apparently contend that proposed nighttime 
operations on a clear channel must not only fully protect 
existing radio service to “‘white areas,” but must also provide 
new service to those areas. WAIT, on the other hand, con- 
tends that if existing service to “white areas” is fully 
protected, an application for new nighttime service should 
be granted regardless of the absence of new service to 
“white areas.”” Otherwise denial of the application amounts 
to a waste of the available radio spectrum. 


The opponents’ position is a fundamental misconception 
of the Commission’s regulatory function. That function is 
to maximize radio communication. WAIT’s proposal for 
additional nighttime service in Chicago offers an improve- 
ment over existing radio services even though it does not 
provide new service to “white areas.” If the proposal did 
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provide such new service it would be even better;? but new 
service to Chicago alone is still better than no new service 
at all. 


Il. 


WAIT’S WILLINGNESS TO ACCEPT A CONDITIONAL 
WAIVER ELIMINATES ANY VALID OBJECTIONS TO 
THIS PROPOSAL. 


The Commission’s objection to providing a new nighttime 
service in Chicago without providing new service to “white 
areas” might be understandable if WAIT’s proposal would 
in fact “block another, apparently better proposal which 
would satisfy the rules.” (Applee. Br. 31). By agreeing to 
accept a conditional waiver, however, WAIT has guaranteed 
that its proposal will not prevent the Commission from 
granting any other application that is more in the public 
interest. 


WAIT has stated on numerous occasions that it is willing 
to accept a nighttime waiver that would terminate auto- 
matically if the Commission ever issues a final order removing 
the 820 kHz channel from the category of unduplicated 
clear channels. In the context of this particular application 
it therefore makes no sense to justify the denial as an 
attempt to preserve the remaining unduplicated clear 
channels for future service to “white areas.” If in fact it is 


2It should be noted that the effect of applying the “25% White 
Area” Rule is to bar any new nighttime service to major metropolitan 
areas. Wherever a full-time, full-power station exists, no new station 
near the same location can provide service to “white areas” since the 
full-power station will have necessarily eliminated any “white areas” 
within its signal contour. Thus WAIT or any other station in a major 
metropolitan area can never satisfy the literal terms of this rule. 


3The Commission apparently refers to the pending petition of 
WDAE to “break down” 820 kHz. (Applee. Br. 24). This petition 
has been pending before the Commission since July 1, 1969 with no 
action. 
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possible to utilize 820 kHz for service to “white areas,” 
WAIT will automatically cease nighttime operations when- 
ever such service is authorized. 


This proposal would not as the Commission implies 
present any significant “practical problem of removing from 
the air a station which, under its conditional grant, has 
gained an audience in its service area.” (Applee. Br. 36). 
WAIT will accept a conditional waiver with an automatic 
termination clause, thereby avoiding the necessity of any 
hearings or other Commission proceedings. The Commis- 
sion’s additional objection that termination of the condi- 
tional waiver would at that time deprive the public of a 
valuable radio service is inconsistent with its stated position 
that additional service to the Chicago nighttime audience is 
not in the public interest. The Commission cannot on the 
one hand maintain there is no need for WAIT’s proposal, 
and on the other hand insist that once granted, the decision 
could not be reversed without depriving the public of a 
a needed service. 


Il. 


THE EXTENT OF EXISTING NIGHTTIME SERVICE 
IN THE CHICAGO AREA IS IRRELEVANT 
TO THIS APPLICATION 


In its brief the Commission repeatedly states that it is 
not in the public interest “‘to provide the Chicago area with 
its 26th nighttime broadcast service.” (Applee. Br. 10, 21, 
23, 25, 32, 33, 36). That observation again indicates the 
Commission’s misunderstanding of the important First 
Amendment principles involved in this case. 


The number of existing nighttime stations in Chicago is 
irrelevant.* It is always in the public interest to add an 


“The Commission does not explain how it concluded there are 25 
existing nighttime broadcast services in the Chicago area. Apparently 
this figure includes some stations operating only part-time at night 
(App. 25) as well as stations outside Chicago which serve only a small 
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additional station for Chicago or any other area, so long as 
the additional service does not cause objectionable interfer- 
ence to other stations or violate valid Commission policies. 
The Commission cannot have as a valid policy the goal of 
limiting Chicago or any other area to a fixed number of 
nighttime services.® 


IV. 


WAIT’S PROPOSED OPERATIONS WOULD NOT CAUSE 
OBJECTIONABLE INTERFERENCE IN ANY 
“WHITE AREA” OR TO WCCO OR WGY. 


The intervenors attempt to paint a picture of massive 
nationwide interference from WAIT’s proposed operations 
in an area extending from Texas through Minnesota and on 
to New York. (Int. Br. 4). Not only is this an exaggerated 
and misleading characterization, it is a picture based on 
technical considerations that are meaningless under the 
Commission’s rules. 


All of the so-called interference® cited by the Intervenors, 
with the exception of that occurring within the 0.5 
mv/m-50% contour of WBAP, is irrelevant and not objec- 


part of Chicago itself (App. 9). The Commission implies that 25 
existing stations already serve the nighttime service area covered by 
WAIT’s proposed operations. This implication is completely unsup- 
ported by the record and in fact many of the stations the Commission 
is apparently considering do not serve WAIT’s proposed service area. 


5It is particularly ironic that the Commission’ seeks to impose a 
ceiling on service in Chicago in spite of the fact that it fears granting 
WAIT’s proposal would be an irrevocable decision since WAIT would 
acquire a substantial listening audience. 


®It should be pointed out that the interference discussed through- 
out these proceedings is based solely on mathematical calculations 
pursuant to Commission rules and does not reflect actual measure- 
ments of signal strength at various locations. The Commission has 
established these rules of thumb for determining interference and 
bases its allocation policy in large part on such calculations. Depend- 
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tionable under Commission rules. (App. 239-241, 248-249, 
285-289). It is based solely on the Intervenors’ own private 
definition of interference. The Commission itself recognized 
that this interference does not violate any rule. (App. 296). 


The Intervenors in essence seek a waiver of these tech- 
nical rules for their own benefit to prevent granting of 
WAIT’s application. They seek to do so without any show- 
ing of the “special circumstances” required by Jnterstate 
Broadcasting Co. v. FCC, 116 U.S. App. D.C. 327, 331, 
323 F.2d 797, 801 (1963). WAIT contends that the rules 
defining objectionable interference can be waived only when 
special circumstances are shown and that the party seeking 
a waiver of those rules must overcome the same “high 
hurdle” which WAIT has been forced to jump. Rio Grande 
Family Radio Fellowship, Inc. v. FCC, 132 U.S. App. D.C. 
128, 130, 406 F.2d 664, 666 (1968). 


Contrary to the Intervenor’s argument, this Court has 
never decided what circumstances justify reliance on “‘non- 


objectionable” interference. The cases cited by the Inter- 
venors (Int. Br. 10) are all per curiam decisions. Neither 
those orders nor the Commission decisions under review in 
those cases dealt with the issue WAIT presents in this case. 
It is basically lawless for an agency to issue rules and then 
ignore them without any explanation or reason for doing 
so, but that is precisely the course urged by the Intervenors. 


V. 


WAIT HAS NOT FOLLOWED THE WRONG PROCEDURE 
BY NOT REQUESTING RULE-MAKING IN THIS CASE. 


At several points the Commission apparently takes the 
position that WAIT’s proposal “‘should be pursued in the 
broad context of the rule making process rather than by 
waiver of the rule.” (Applee. Br. 33, 37, 39). This sugges- 


ing on the ratio of desired to undesired signal and “protected contour” 
that are selected, one can find “interference” at any place he chooses. 
The intervenors have adopted just such an arbitrary standard. 
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tion has already been rejected by this Court. “The Com- 
mission’s view that WAIT’s request for waiver must fall in 
the absence of an attack on the general rule... is without 
merit. The very essence of waiver is the assumed validity 
of the general rule, and also the applicant’s violation unless 
waiver is granted.” WAIT v, FCC, 135 U.S. App. D.C. 317, 
321-22, 418 F.2d 1153, 1157-58 (1969). (App. 195). 
WAIT concedes that in most circumstances the engineering 
Tules concerning “clear channels” properly define operations 
“in the public interest”. WAIT recognizes that in many 
situations a case for waiving these rules cannot be made and 
therefore an applicant must, if it is to be successful, 
proceed via rule-making. But WAIT’s proposal presents two 
unique factors which justify waiving the rules without the 
necessity of wholesale amendments. WAIT proposes night- 
time operations which will not cause objectionable interfer- 
ence in any “white area”? and which will automatically 
terminate in the event the Commission decides to duplicate 
the frequency by breaking down the 820 kHz channel 


through rule-making. The presence of these two unique 
factors fully justifies WAIT’s decision to proceed with a 
waiver request, and they further require that the Commission 
grant that request. 


7The Commission has mistakenly characterized WBAP’s signal in 
the interference area as a “third or fourth primary” signal. (Applee. 
Br. 21). The record clearly shows WBAP’s signal in this area is a sky- 
wave or “secondary” signal. 


Finally, while both the Commission and the Intervenors take 
exception to WAIT’s “Statement of Agreed Facts,” (Applee. Br. 13; 
Int. Br.3), they do not dispute any of the basic facts set forth in that 
summary. They do quibble over characterizations based on those facts 
and emphasize they never “agreed” or “entered into any agreement 
of this sort.” (Applee. Br. 13). WAIT never intended to imply the 
parties had “stipulated” as to these or any other facts. Our summary 
was merely an attempt to assist this Court by highlighting the basic 
facts involved. A fair reading of that summary will show it is neither 
one-sided, distorted, nor basically disputed. 
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VI. 
CONCLUSION 


The issue in this case is simple. The Communications 
Act of 1934 and the First Amendment forbid the FCC to 
waste communications resources. The Commission has yet 
to offer an adequate justification for its waste of the 
nighttime service WAIT would provide to approximately 
4,400,000 people in the Chicago area. The orders below 
should be reversed and the case remanded to the Commis- 
sion with instructions to waive the rules barring the appli- 
cation, accept it for filing and grant it. 
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